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Court of Appeals of the District of Columbia 

I 

No. 5856. 

A-C Investment Association, Unincorporated, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue, 

and No. 5857. | 

A-C Investment Association, Unincorporated,! Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

1 Docket No. 43192. | 

A-C Investment Assn. (Unincorporated), Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: R. C. Fulbright, Esq., John C. White, 
Esq. 

For Respondent: M. M. Mahaney, Esq., E. L. Updike, 
Esq. 

Docket Entries . 

1929. j 

Mar. 18. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

Mar. 19. Copy of petition served on General Counsel. 

May 14. Answer filed by General Counsel. 

May 16. Copy of answer served on taxpayer—General 

Calendar. 

1930. j 

Aug. 20. Hearing set Nov. 3, 1930. j 

Oct. 17. Motion for continuance to 12/2/30 filed by tax¬ 
payer. 10/21/30 granted. 

Nov. 3. Motion for leave to file amended petition filed 

by taxpayer—amended petition tendered. 
Nov. 4. Motion granted. 

1—5856a I 
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1930. 
Nov. 7. 

Dec. 1. 
Dec. 2. 

Dec. 2. 


Dec. 16. 

1931. 
Jan. 15. 
Jan. 17. 
Nov. 4. 


Nov. 5. 

1932. 
Apr. 11. 

Mav 2. 
* 

2 

May 4. 
May 4. 


May 4. 
June 23. 

June 23. 


Aug. 19. 


Aug. 19. 


Oct. 25. 
Oct. 19* 


Copy of motion and amended petition served 
on General Counsel. 

Agreed statement of facts filed. 

Second amended petition filed. 12/3/30 copy 
served on General Counsel. 

Hearing had before Ernest H. Van Fossan, 
Division 9, on merits. Stipulation filed. 
Briefs due in 45 days. 

Transcript of hearing of Dec. 2, 1930 filed. 

Brief filed by General Counsel. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered—Er¬ 
nest Van Fossan, Division 9. Judgment will 
be entered for the respondent. 

Decision entered—Ernest H. Van Fossan, Di¬ 
vision 9. 

Motion to supplement and revise findings of 
fact filed by taxpayer. 

Order denying motion of 4/11/32 to supple¬ 
ment and revise findings entered. 


Stipulation of venue filed. 

Petition for review by District Court of Ap¬ 
peals with assignments of error filed by tax¬ 
payer. 

Proof of service filed. 

Motion for extension of 60 days to file state¬ 
ment of evidence filed by taxpayer. 

Order enlarging time to Sept. 1, 1932 for 
preparation of evidence and delivery of 
record entered. 

Motion to enlarge time for preparation of evi¬ 
dence and transmission of record filed by 
taxpayer. 

Order enlarging time to Nov. 1, 1932 for prepa¬ 
ration of evidence and delivery of record 
entered. 

Motion to enlarge time to 12/1/32 to prepare 
and transmit record filed by taxpayer. 

Agreed statement of evidence approved and 
ordered filed. 
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1932. | 

Oct. 25. Order enlarging time to Dec. 1, 1932 |for prepa¬ 
ration of evidence and delivery of record 
entered. 

Oct. 28. Motion to consolidate with docket 49682 to the 

Court of Appeals for the District of Colum¬ 
bia filed by taxpayer. 

Oct. 29. Praecipe filed—Proof of service thereon. 

3 Docket No. 49682. j 

A-C Investment Association, Unincorporated, ^Petitioner, 

i 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 


Appearances: 

For Petitioner: R. C. Fulbright, Esq., John C. White, 
Esq. I 

For Respondent: M. M. Mahaney, Esq., E. \ j . Updike, 
Esq. ! 

Docket Entries . 


1930. 
July 28. 

July 29. 
Sept. 10. 
Sept. 12. 

Oct. 21. 
Dec. 1. 
Dec. 2. 
Dec. 2. 


Dec. 16. 

1931. 
Jan. 15. 
Jan. 17. 
Nov. 4. 


Nov. 5. 


Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 
Answer filed by General Counsel. 

Copy of answer served on taxpayeif—General 
Calendar. 

Hearing set Dec. 2, 1930. 

Agreed statement of facts filed. | 

Amended petition filed by taxpayer. 

Hearing had before Ernest H. Va^i Fossan, 
Division 9, on merits. Submitted-! Stipula¬ 
tion filed. Briefs due in 45 days. 

Transcript of hearing of Dec. 2, 1930 filed. 


i 

Brief filed by General Counsel. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered—Mr. 
Van Fossan, Division 9. Judgment will be 
entered for respondent. 

Decision entered—Ernest H. Van Fpssan, Di¬ 
vision 9. 


i 
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1952. 

Apr. 11. Motion to supplement and revise findings of 

fact filed by taxpayer. 

May 2. Order denying motion of April 11, 1932 en¬ 
tered. 

May 4. Stipulation of venue filed. 

May 4. Petition for review by District Court of Ap¬ 
peals with assignments of error filed by tax¬ 
payer. 

May 4. Proof of service filed. 

June 23. Motion for extension of 60 days to file state¬ 
ment of evidence filed by taxpayer. 

June 23. Order enlarging time to Sept. 1, 1932 for 

preparation of evidence and delivery of 
record entered. 

Aug. 19. Motion to enlarge the time for preparation of 

evidence and transmission of record filed bv 
taxpaver. 

4 

Aug. 19. Order enlarging time to Nov. 1, 1932 for prepa¬ 
ration of evidence and deliverv of record 
entered. 

Oct. 19. Agreed statement of evidence approved and 

ordered filed. 

Oct. 25. Motion for extension to Dec. 1, 1932 to pre¬ 
pare evidence and transmit record filed by 
taxpayer. 

Oct. 25. Order enlarging time to Dec. 1, 1932 for prepa¬ 
ration of evidence and delivery of record 
entered. 

Oct. 28. Motion to consolidate with docket 43192 for 

appeal to Court of Appeals of the District 
of Columbia filed. 

Oct. 29. Praecipe with proof of service thereon filed. 

5 Filed March 18, 1929. 

Before the United States Board of Tax Appeals. 

Docket No. 43192. 

Appeal of A-C Investment Association , Unincorporated . 

To the United States Board of Tax Appeals: 

The undersigned petitioner, A-C Investment Association, 

Unincorporated, hereby appeals from the determination of 
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DAVID BURNET, COMMR. OF INT. REVENUE. 

the Commissioner of Internal Revenue set forth in his 
deficiency letter (IT:AR:A-6, JBG-60D) dat^d February 
1, 1929, and respectfully represents: 

1. The petitioner, A-C Investment Association, Unin¬ 

corporated, is a voluntary mutual savings association with¬ 
out capital stock organized and existing under the law of 
the State of Texas, with its principal place of business in 
Houston, Texas and within the First Texas Internal Reve¬ 
nue District. j 

2. The deficiency letter a copy of which is aittached, was 
mailed to the petitioner on February 1, 192^ and states 
a deficiency in the sum of $19,275.47 and a penalty of 
$4,818.85 for the years 1921 to 1927 inclusive. 

3. The taxes in controversy are income taxes and penal¬ 
ties for the years 1921, 1922, 1923, 1924, 1925, 1926, and 
1927, and are more than $10,000, to wit: $24,094.32. 

4. The determination of tax contained in said deficiency 

letter is based upon the following errors: j 

(1) The Commissioner of Internal RevenueJ erred in re¬ 
fusing to hold that your petitioner is a mutual pavings bank 
not having capital stock represented by shares and there¬ 
fore entitled to exemption under the provision^ of Sec. 231 
of the Revenue Acts of 1918, 1921, 1924 and 1926. 

6 (2) The Commissioner of Internal Revenue erred 

in not deducting from income the amouiit paid to de¬ 
positors upon their deposits as interest paid on indebted¬ 
ness of the A-C Investment Association, Unincorporated. 

(3) The Commissioner of Internal Revenue erred in as¬ 
sessing a penalty against the association for failure to file 
returns since it was relieved from doing so after having 
been pronounced exempt by the Collector sdon after its 
organization. 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

The A-C Investment Association, Unincorporated is a 
voluntary organization without capital stocl^ formed in 
September, 1920, for the purpose of encouraging thrift 
and administering the savings of employees of Anderson, 
Clayton & Co., and its subsidiaries. No charter was ob¬ 
tained from the State of Texas since there is no provision in 
its laws for the incorporation of mutual saving$ banks with¬ 
out capital stock. The formation of voluntary associations 
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to engage in the banking business was authorized at the 
time and their right to continue has been subsequently re¬ 
cognized by express statute. The association has no capi¬ 
tal stock, and any employee, or member of his immediate 
family, may become a member by filling in a deposit slip and 
depositing such money as he desires in multiples of ten 
dollars and not to exceed $1,200 in any one year. 

Deposits are entered in pass books which are non-trans- 
ferable, and any member or depositor can withdraw all or 
any part of his deposits and accumulated earnings at any 
time. All the accumulated interest or earnings must be pro¬ 
rated among the depositors at the close of each calendar 
quarter according to the amount of his deposits. Deposits, 
and earnings which must be credited pro rata quarterly to 
depositors, constitute indebtedness of the association to the 
depositor and may be demanded at any time. 

7 The funds deposited are administered by a com¬ 

mittee of nine members selected by all depositors at 
their annual meeting. The members of the committee and 
the officers serve without compensation except insofar as 
they are themselves depositors. Anderson, Clayton & Co. 
permit the officials to perform their functions during office 
hours and thus the expenses for accounting and general ad¬ 
ministration have been virtually nothing. 

Investments are restricted to high grade bonds of the 
more conservative type, government securities or first 
mortgage loans against real estate, not to exceed approxi¬ 
mately fifty per cent of conservative valuation of the 
security. Funds have been invested chiefly in loans against 
real estate but at times when such investments are not 
available investments are made in high grade securities. 
Some surplus funds have been invested in stock of building 
and loan associations both in order to put idle money to 
work and in order to make possible ready access to the 
notes of members of such associations secured by real es¬ 
tate mortgages. A reserve of fifteen per cent must be kept 
in cash or in a form Readily convertible within thirty-one 
days in order to meet demands of withdrawing members. 

Shortly after the organization of the association a state¬ 
ment of the organization, purposes, and operations of the 
association was filed with the Collector and an inquiry was 
made of the Collector of the first Internal Revenue District 
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of Texas, as to the taxable status of the association and it 
was informed that it was an exempt organization. Under 
regulations 45, Art. 511, the Collector was eihpowered to 
pass upon and inform the organization of its I exemption, 
and it was thereafter relieved from filing returns by that 
and subsequent regulations. 

After being informed of its exempt status the! association 
filed no returns, but continued its operations j in that be¬ 
lief paying out each quarter to its depositors all of 
8 its income. The Commissioner, by his letter here 
appealed from, seeks taxes and penalties for the past 
eight years, 1920 to 1927 inclusive. During th^t period all 
earnings have been credited quarterly to depositors as pro¬ 
vided in the bylaws. Deposits and earnings have been with¬ 
drawn and the taxes here sought cannot possibly be charged 
against those depositors who received the earnings. More¬ 
over, those depositors have paid taxes on the amounts so 
received and limitation has run and is past running against 
any claim for refund for earlier years. The result is 
grossly unfair to the present depositors who will be re¬ 
quired to pay taxes for the last eight years though they 
received none of the earnings if the action of the Commis¬ 
sioner is upheld. 

Wherefore the petitioner prays that its appeal herein be 
heard and determined and that it have judgment in its favor 
against the Commissioner of Internal Revenue and such 
other and further relief as it may be entitled tb receive. 

A-C INVESTMENT ASSOCIATION, 

Unincorporated, 

By D. SUMNERS, 

Treasurer . 

R. C. FULBRIGHT, 

R. C. FULBRIGHT, | 

Counsel . 

I 

828 Transportation Building, Washington, Dl C. 

JOHN C. WHITE, 

JOHN C. WHITE, 

Counsel. 

829 Transportation Bldg., Washington, D. Ci 
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9 State of Texas, 

County of Harris , ss: 

D. Sumners, being duly sworn, says, he is the treasurer 
of the A-C Investment Association, Unincorporated, and as 
such is duly authorized to verify the foregoing petition and 
is familiar with the statements therein contained and that 
the facts therein stated are true. 

D. SUMNERS. 

Subscribed and sworn to before me this 14th day of 
March A. D. 1929. 

[Seal Notary Public, County of Harris, Texas.] 

Mrs. L. L. STACY, 

Notary Public in and for 

Harris County , Texas . 

10 Copy. NP-2. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Feb. 1, 1929. 

A. and C. Investment Association, 

1206 Cotton Exchange Bldg., 

Houston, Texas. 

Sirs: 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the years,: 1920, 1921, 1922, 1923, 1924, 1925, 
1926 and 1927 discloses a deficiency of $19,275.47, as shown 
in the statement attached, and penalty of $4,818.85 for the 
years 1921 to 1927, inclusive. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

Ho^wever, if you do inot desire to petition, you are re¬ 
quested to execute the enclosed Form 966 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos- 
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ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

D. H. BLALfy 

Commissioner, 

(Signed) By C. B. ALLEN^ 

Deputy Commissioner. 

Enclosures: Statement, Form 866, Form 882.; 

11 Statement. 

IT :AR :A-6. JBG-60D. 


In re A. and C. Investment Association, 1206 Cotton 
Exchange Building, Houston, Texasl 




Tax Liability. 





Corrected 

Tax previously 

Years. 


tax liability. 

assessed.! 

Deficiency. 

1920 


. None 

None | 

None 

1921 


. $68.99 

None 

68.99 

1922 


. 618.16 

None 

618.16 

1923 


. 1,401.07 

None 

1,401.07 

1924 


. 2,226.95 

None 

2,226.95 

1925 


. 3,485.25 

None 

3,485.25 

1926 


. 4,832.74 

None 

4,832.74 

1927 


. 6,642.31 

None 

6,642.31 


Totals . . . 

.$19,275.47 

None 

$19,275.47 



Penalty 


Amount to 

Year. 




be assessed. 

1921 




$17.24 

1922 




154.54 

1923 




350.26 

1924 




556.74 

1925 




871.31 

1926 




1,208.18 

1927 




1,660.58 


Totals . .. 



$4,818.85 


i 

i 

i 

i 


i 
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Reference is made to the delinquent returns prepared by 
the Collector of Internal Revenue, Austin, Texas covering 
your tax liability for the years 1920 to 1927 inclusive, and 
to your statements submitted to this office under dates of 
April 8, 1927 and September 16, 1927, in respect to the 
status of your association for the purpose of Federal taxa¬ 
tion, as well as the evidence presented in connection with 
your protest dated July 7,1928, against the findings of this 
office as set forth in Bureau letter dated June 27,1928. 

Careful consideration has been accorded the evidence 
presented in your statements in support of vour claim for 
exemption under Section 231 of the Revenue Acts of 1918, 
1921, 1924 and 1926, and you are advised that this office 
holds that vour association does not fall within the class 
of organizations entitled to exemption as contemplated 
under Section 231—(2) or any other Section of the Revenue 
Act of 1926 and prior Revenue Acts. The conclusions set 
forth in the above mentioned Bureau letter are, therefore, 
sustained. 

12 Inasmuch as you have failed to comply with the 
statute as provided by the Revenue Acts of 1918, 
1921, 1924 and 1926, by the filing of returns of annual 
net income and the payment of any tax shown to be due 
for the years 1920 to 1927, inclusive, the penalties for 
delinquency as provided by Section 3176 of the Revised 
Statutes, will be asserted. 

The determination of your tax liability as the result of 
a review of the delinquent returns prepared by the Collec- 
lector of Internal Revenue for your district, is as follows: 


1920. 

Income: 

1. Interest received . $240.78 

Deductions: 

2. General expenses . 22.50. 


Net income for taxable year. $218.28 


Explanation of Items. 

1. This item represents the gross income of your asso¬ 
ciation as defined by the statute. 

. Reference: Section 233, Revenue Act of 1918. 
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2. This item represents allowable deductions from gross 
income as provided under Section 234 of the Revenue Act 
of 1918. i 

Computation of Tax. 


Net Income subject to Tax. j. . None 

Penalty- 
Tax. 25 %. 

Correct Liability . None None 

Previously assessed . None None 

To be assessed, tax. None 

To be assessed, penalty. None 


A. and C. Investment Association. 

. ; 

Statement. 

1921. | 

Income: 

1. Interest received .! $2,721.68 

Deductions: 

2. General expenses . i 31.75 

Net income for the taxable year. i $2,689.93 

Explanation of Items. 

1. Same reason as explained in Item 1 for 1^20. 

2. Same reason as explained in Item 2 for 1^20. 

Reference: Sections 233 and 234 of the Revenue Act 

of 1921. I 

13 Computation of Tax. 


Net income for the taxable year.| $2,689.93 

Less: Credit . j 2,000.00 

Balance subject to tax at 10%.j 689.93 

Income tax at 10%. 68.99 

Penalty. 
Tax. 25% 

Correct liability. $68.99 17.24 

Previously assessed . None None 


$68.99| 


To be assessed, tax 
To be assessed, penalty 


$17.24 
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1922. 

Penalty 

Tax. 25% 

Income: 

1. Interest received . $7,078.53 

Deductions: 

2. Recording fees . $21.25 

3. Interest on notes payable. 69.00 

4. Appraisal fees . 40.00 

5. General expenses . 3*.00 

- 135.25 


Net income for the taxable year. $6,945.28 

Explanation of Items. 

1 to 5, inclusive. Same reason as explained in respect 
to similar items (1 to 2, inclusive) for the taxable year 
1920. 

Reference: Sections 233 and 234 of the Revenue Act 
of 1921. 


Computation of Tax. 


Net income for the taxable year. $6,945.28 

Less: Credit . 2,000.00 


Balance subject to tax at 12 1 / 2 % . 4,945.28 

Income tax at 12%%. 618.16 

Penalty 
Tax. (25%). 

Correct liability . 618.16 $154.54 

Previously assessed. None None 


To be assessed, tax. 618.16 

To be assessed, Penalty. 154.54 

14 1923. 

Income: 

1. Interest received . $13,207.23 

2. Other income, profit on bonds. 71.64 


Total . 


13,278.87 
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Deductions: 

3. Recording fees. $24.25 

4. Appraisal fees . 45.00 

5. General expense. 1.04 

70.29 




Net income for the taxable year. 

$13,208.58 


Explanation of Items. 

j 

i 


1 to 5, inclusive. Same reason as explained in jrespect to 
similar items (1 to 2, inclusive) for the taxable y^ar 1920. 

Reference: Sections 233 and 234 of the Revenue Act of 
1921. 

i 

Computation of Tax. 


Net income for the taxable year . 

Less: Credit . 

• * *.i 

i 

13,208.58 

2,000.00 

Balance subject to tax at 12%% • 
Income tax at 12%% . 

. li 

i 

$11,208.58 

1,401.07 

Correct liability . 

Previously assessed . 

Tax. 

$1,401.07 

None 

Penalty 

(25%). 

$350.26 

None 

To be assessed, tax . 

To be assessed, penalty . 

1,401.07 

i 

$350.26 

1924. 

Income: 

1. Interest received . 

2. Other income profit on bonds 


19,686.62 

250.75 

Total . 

Deductions: 

3. Recording fees . 

4. Appraisal fees . 

5. General expenses . 

$25.25 

64.00 

32.55 

{$19,937.37 

i 

121.80 

i i 



Net income for the taxable 
year . 


j 

i 

$19,815.57 
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Explanation of Items. 

1 to 5, inclusive: Same reason as explained in respect to 
similar items (1 to 2, inclusive) for the taxable year 1920. 

Reference: Sections 233 and 234 of the Revenue Act of 

1924. 


15 A. and C. Investment Association. 

Statement . 
Computation of Tax. 


Net income for the taxable year. $19,815.57 

Less: Credit .•. 2,000.00 


Balance subject to tax at 12%%. $17,815.57 

Income tax at 12%%. 2,226.95 


Correct liability 

Previouslv assessed 
* 


Tax. 

$2,226.95 

None 


Penalty 

(25%). 

556.74 

None 


To be assessed, tax. $2,226.95 

To be assessed, penalty. $556.74 

1925. 

Income: 

1. Interest received . $27,107.05 

Deductions: 

2. Recording gees . $35.40 

3. Appraisal fees . 50.00 

4. General expense . 212.00 

- 297.40 


Net income for the taxable year. $26,809.65 

Explanation of Items. 

1 to 4, inclusive. Same reason as explained in respect to 
similar items (1 to 2, inclusive) for the taxable year 1920. 

Reference: Sections 233 and 234 of the Revenue Act of 

1926. 
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Computation of Tax. 


Net Income subject to tax at 13%.. 


^26,809.65 

Income tax at 13%. 


3,485.25 


Tax. 

Penalty 

(25%). 

Correct liability . 

.. $3,485.25 

! $871.31 

Previously assessed . 

. None 

None 

i 

To be assessed, tax. 

.. $3,485.25 


To be assessed, penalty. 


871.31 

I 

1926. 

Income: 

1. Interest received . 


$36,236.48 

Deductions: 

2'. Recording fees . 

$15.97 


3. Appraisal fees . 

185.00 


4. Attorney’s fees . 

25.00 


5. General expense. 

212.40 




438.37 





Net income for taxable year. $35,798.11 


16 A. and C. Investment Association. 

I 

I 

Statement . 

i 

Explanation of Items. 

1 to 5, inclusive. Same reason as explained in Respect to 
similar items (1 to 2, inclusive) for the taxable year 1920. 

Reference: Sections 2'33 and 234 of the Revenue Act of 
1926. 

Computation of Tax. 


Net income subject to tax at 13%%. $35,798.11 

Income tax at 13%%. 4,832.74 

Penalty 
Tax. (25%). 

Correct liability. $4,832.74 1,208.18 

Previously assessed. None None 


4,832.74 

. $1,208.18 


To be assessed, tax.... 
To be assessed, penalty 
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. $49,840.88 

$ 21.00 

380.00 

25.00 

212.61 

- 638.61 


Net income for the taxa Ibe year. $49,202.27 

Explanation of Items. 

1 to 5, inclusive. Same reason as explained in respect to 
similar items (1 to 2, inclusive) for the taxable year 1920. 

Reference: Sections 233 and 234 of the Revenue Act of 
1926. 

Computation of Tax. 


1927 

Income: 

1. Interest received . 

Deductions: 

2. Recording fees . 

3. Appraisal fees. 

4. Legal expense . 

5. General expense . 


Net Income subject to tax at 13^2%. $49,202.27 

Income tax at 1 SV 2 % . 6,642.31 


17 A. and C. Investment Association. 


Statement. 


Tax. 

Correct liability . $6,642.31 

Previouslv assessed . None 


Penalty 

(25%). 

$1,660.58 

None 


To be assessed, tax. 6,642.31 

To be assessed, penalty. $1,660.58 


Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and re¬ 
mittance should then be made to him. 
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18 [Stamp:] United States Board of Tax Appeals. 
Filed May 14,1929. 

i 

United States Board of Tax Appeals^ 

i 

i 

Docket No. 43,192. 

* 

A-C Investment Association, Petitioner, 

| 

vs. j 

Commissioner of Internal Revenue, Respondent. 

Answer. 


The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above pamed tax¬ 
payer, admits and denies, as follows: 

1. Denies that the petitioner is an unincorporated volun¬ 
tary mutual savings association without capital stock, as 
alleged in the petition. Admits that petitioner's principal 
place of business is in Houston, Texas, and within the First 
Texas Internal Revenue District. 

2. Admits the allegations contained in paragraph (2) of 

the petition. j 

3. Admits the allegations contained in paragraph (3) of 
the petition. 

5. For lack of information upon which to fo^m a belief, 
denies the allegations contained in paragraph! (5) of the 
petition. 

Denies generally and specifically each and evelry material 
allegation contained in the taxpayer’s petition, not herein¬ 
before admitted, qualified, or denied. 

Wherefore, it is prayed that the appeal be depied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: j 

E. C. LAKE, 

Special Attorney , 

Bureau of Internal Revenue. 

2—5856a 
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19 Filed Nov. 4, 1930. 

Before the United States Board of Tax Appeals. 

Docket No. 43,192. 

A-C Investment Association, Unincorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To the United States Board of Tax Appeals: 

The undersigned petitioner A-C Investment Association, 
Unincorporated, hereby files its amended petition appeal¬ 
ing from the determination of the Commissioner of Inter¬ 
nal Revenue set forth in his deficiency letter (IT:AR:A-6. 
JB6-60D) dated February 1, 1929, and respectfully repre¬ 
sents : 

1. The petitioner, A-C Investment Association, Unincor¬ 
porated, is a voluntary mutual savings association without 
capital stock organized and existing under the law of the 
State of Texas, with its principal place of business in Hous¬ 
ton, Texas and within the First Internal Revenue District. 

2. The deficiency letter, a copy of which is attached to the 
original petition, was mailed to the petitioner on February 
1, 1929 and states a deficiency in the sum of $19,275.47 and 
a penalty of $4,818.85 for the years 1921 to 1927 inclusive, 
and the original petition was filed on March 18, 1929 within 
the sixty day period provided by law. 

3. The taxes in controversy are income taxes and penal¬ 
ties for the years 1921, 1922, 1923, 1924, 1925, 1926, and 
1927 and are more than $10,000, to wit: $24,094.32. 

4. The determination of tax contained in said 

20 deficiency letter is based upon the following errors: 

(1) The Commissioner of Internal Revenue erred 
in failing to hold that A-C Investment Association, Unin¬ 
corporated, constituted a joint venture the income from 
which was properly reported by the various depositors, and 
not a corporation itself liable to tax under the terms of the 
Revenue Acts 1918,1921,1924 and 1926. 

(2) The Commissioner of Internal Revenue erred in 
refusing to hold that your petitioner is a mutual savings 
bank not having a capital stock represented by shares and 
therefore entitled to exemption under the provisions of 
Sec. 231 of the Revenue Acts of 1918, 1921, 1924 and 1926. 
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(3) The Commissioner of Internal Revenue e^red in not 
deducting from income the amount paid to depositors upon 
their deposits as interest paid on indebtedness of the A-C 

’ Investment Association, Unincorporated. 

(4) The Commissioner of Internal Revenue erred in 
assessing a penalty against the Association for failure to 
file returns since it was relieved from doing so after having 
been pronounced exempt by the Collector soon after its 
organization. 

5. The facts upon which the taxpayer relies ajs the basis 
of its appeal are as follows: 

The A-C Investment Association, Unincorporated is a 
voluntary organization without capital stock formed in 
September, 1920, for the purpose of encouraging thrift and 
administering the savings of employees of Anderson, Clay¬ 
ton & Co., and its subsidiaries. No charter wOs obtained 
from the State of Texas since there is no provision in its 
laws for the incorporation of mutual savings bai^ks without 
capital stock. The formation of voluntary assoeia- 
21 tions to engage in the banking business vas author¬ 
ized at the time and their right to continue has been 
subsequently recognized by express statute. Tfie Associa¬ 
tion has no capital stock, and any employee or member of 
his immediate family may become a member by filling in a 
deposit slip and depositing such money as he desires in 
multiples of ten dollars and not to exceed $1,200 in any one 
year. 

Deposits are entered in pass books which arej non-trans- 
ferable, and any member or depositor can withdraw all or 
any part of his deposits and accumulated earnings at any 
time. All the accumulated interest or earnings must be 
prorated among the depositors at the close of each calendar 
quarter according to the amount of his deposits. Deposits, 
and earnings which must be credited pro rata quarterly to 
depositors, constitute indebtedness of the association to the 
depositor and may be demanded at any time. 

The funds deposited are administered by a committee of 
nine members selected by all depositors at tlieir annual 
meeting. The members of the committee and the officers 
serve without compensation except insofar ag they are 
themselves depositors. Anderson, Clayton & jCo. permit 
the officials to perform their functions during office hours 
and thus the expenses for accounting and general adminis¬ 
tration have been virtually nothing. 
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Investments are restricted to high grade bonds of the 
more conservative type, government securities or first 
mortgage loans against real estate, not to exceed approxi¬ 
mately fifty per cent of conservative valuation of the 
security. Funds have been invested chiefly in loans against 
real estate but at times when such investments are not 
available investments are made in high grade se- 

22 curities. Some surplus funds have been invested in 
stock of building and loan associations both in order 

to put idle money to work and in order to make possible 
readv access to the notes of members of such associations 
secured by real estate mortgages. A reserve of fifteen per 
cent must be kept in cash or in a form readily convertible 
within thirtv-one davs in order to meet demands of with¬ 
drawing members. 

Shortly after the organization of the Association a state¬ 
ment of the organization, purposes, and operations of the 
Association was filed with the Collector and an inquiry was 
made of the Collector of the first Internal Revenue Dis¬ 
trict of Texas, as to the taxable status of the Association 
and it was informed that it was an exempt organization. 
Under regulations 45, Art. 511, the Collector was em¬ 
powered to pass upon and inform the organization of its 
exemption, and it was thereafter relieved from filing re¬ 
turns by that and subsequent regulations. 

After being informed of its exempt status the Association 
filed no returns, but continued its operations in that belief 
paying out each quarter to its depositors all of its income. 
The Commissioner, by his letter here appealed from, seeks 
taxes and penalties for the past eight years, 1920 to 1927 
inclusive. During that period all earnings have been 
credited quarterly to depositors as provided in the by-laws. 
Deposits and earnings have been withdrawn and the taxes 
here sought cannot possibly be charged against those de¬ 
positors who received the earnings. Moreover, those de¬ 
positors have paid taxes on the amounts so received and 
limitation has run and is fast running against any claim for 
refund for earlier years. The result is grossly un- 

23 fair to the present depositors who will be required to 
pay taxes for the last eight years though they re¬ 
ceived none of the earnings if the action of the Commis¬ 
sioner is upheld. 
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Wherefore the petitioner prays that its appeal herein be 
heard and determined and that it have judgment in its 
favor against the Commissioner of Internal Revenue that 
there is no deficiency in tax and such other and, further re¬ 
lief as it may be entitled to receive. 

A-C INVESTMENT ASSOCIA¬ 
TION, Unincorporated, 

(Signed) By D. SUMNERS, j 

Treasurer. 

(Signed) R. C. FULBRIGHT. 

(Signed) JOHN C. WHITE. | 

R. C. FULBRIGHT, 

Counsel . j 

829 Transportation Bldg., Washington, D. C. I 

24 State of Texas, 

County of Harris , ss: 

D. Sumners, being duly sworn, says, he is thp treasurer 
of the A-C Investment Association, Unincorporated, and as 
such is duly authorized to verify the foregoing petition and 
is familiar with the statements therein contained and that 
the facts therein stated are true. 

(Signed) D. SUMNERS. 

Subscribed and sworn to before me this 24th day of Oc¬ 
tober, A. D. 1930. 

(Signed) R. M. BLEIKE, 

Notary Public in an<f for 

Harris County, Texas . 

25 Filed Dec. 2,1930. 

i 

Before the United States Board of Tax Appeals. 

Docket No. 43192. 

i 

A-C Investment Association, Unincorporated, petitioner, 

v. 

Commissioner of Internal Revenue, 

Second Amended Petition . j 

I 

To the United States Board of Tax Appeals: , 

The undersigned petitioner, A-C Investment Association, 
Unincorporated, hereby files its second amended petition 


Respondent. 
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appealing from the determination of the Commissioner of 
Internal Revenue set forth in his deficiency letter (IT:AR:- 
A-6, JRC-60D) dated February 1, 1929, and respectfully 
represents: 

1. The petitioner, A-C Investment Association, Unin¬ 
corporated, is a voluntary mutual savings association with¬ 
out capital stock organized and existing under the law of 
the State of Texas, with its principal place of business in 
Houston, Texas, and within the First Texas Internal Reve¬ 
nue District. 

2. The deficiency letter, a copy of which is attached to the 
original petition, was ihailed to the petitioner on February 
1, 1929 and states a deficiency in the sum of $19,275.47 and 
the original petition was filed on March 18, 1929 within the 

sixty day period provided by law. 

26 3. The taxes in controversy are income taxes and 

penalties for the years 1921, 1922, 1923, 1924, 1925, 
1926 and 1927 and are more than $10,000.00, to wit: 
$24,094.32. 

4. The determination of tax contained in said deficiency 
letter is based upon the following errors: 

(1) The Commissioner of Internal Revenue erred in 
failing to hold that A-C Investment Association, Unincor¬ 
porated, constituted a joint venture the income from which 
was properly reported by the various depositors, and not 
a corporation itself liable to tax under the terms of the 
Revenue Acts of 1918, 1921, 1924 and 1926, or in the 
alternative. 

(2) The Commissioner of Internal Revenue erred in fail¬ 
ing to hold that the A-C Investment Association, Unincor¬ 
porated, constituted a group of revocable trusts the income 
from which was properly reported by the various de¬ 
positors, and not a corporation itself liable to tax under the 
terms of the Revenue Acts of 1918, 1921, 1924 and 1926, or 
in the alternative. 

(3) The Commissioner of Internal Revenue erred in re¬ 
fusing to hold that your petitioner is a mutual savings bank 
not having a capital stock represented by shares and there¬ 
fore entitled to exemption under the provisions of Sec. 231 
of the Revenue Acts of 1918, 1921, 1924 and 1926, or in the 
alternative. 

(4) The Commissioner of Internal Revenue erred in 
refusing to hold that your petitioner is a cooperative bank 
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! 

without capital stock organized and operated f j)r mutual 
purposes and without profit and therefore entitled to 
exemption under the provisions of Sec. 231 of thk Revenue 
Acts of 1918, 1921, 1924 and 1926. I 

27 (5) The Commissioner of Internal Revenue erred 
in assessing a penalty against the Association for 

failure to file returns since it was relieved frond doing so 
after having been pronounced exempt by the Collector soon 
after its organization. 

5. The facts upon which the taxpayer relies ad the basis 
of its appeal are as follows: 

The A-C Investment Association, Unincorporated, is a 
voluntary organization without capital stock formed in 
September, 1920, for the purpose of encouraging thrift and 
administering the savings of employees of Anderson, Clay¬ 
ton & Co., and its subsidiaries. No charter wa^ obtained 
from the State of Texas since there is no provision in its 
laws for the incorporation of mutual savings banks without 
capital stock. The formation of voluntary associations to 
engage in the banking business was authorized ht the time 
and their right to continue has been subsequently recog¬ 
nized by express statute. The Association has Ino capital 
stock, and any employee or member of his immediate family 
may become a member by filling in a deposit slip and de¬ 
positing such money as he desires in multiples if ten dol¬ 
lars and not to exceed $1,200 in any one year. j 

Deposits are entered in pass books which are |non-trans- 
ferable, and any member or depositor can withdraw all or 
any part of his deposits and accumulated earnings at any 
time. All the accumulated interest or earning^ must be 
prorated among the depositors at the close of each calendar 
quarter according to the amount of his deposits, j Deposits, 
and earnings which must be credited pro rata quarterly to 
depositors, constitute indebtedness of the Association to 
the depositor and may be demanded at ai}y time. 

28 The funds deposited are administered by a com¬ 
mittee of nine members selected by all depositors at 

their annual meeting. The members of the comhiittee and 
the officers serve without compensation except jinsofar as 
they are themselves depositors. Anderson, Clacton & Co. 
permit the officials to perform their functions dfiring office 
hours and thus the expenses for accounting afid general 
administration have been virtually nothing. 
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Investments are restricted to high grade bonds of the 
more conservative type, government securities or first 
mortgage loans against real estate, not to exceed approxi¬ 
mated fiftv per cent of conservative valuation of the se- 
curity. Funds have been invested chiefly in loans against 
real estate but at times when such investments are not 
available investments are made in high grade securities. 
Some surplus funds have been invested in stock of building 
and loan associations both in order to put idle money to 
work and in order to make possible ready access to the 
notes of members of such associations secured by real 
estate mortgages. A reserve of fifteen per cent must be 
kept in cash or in a form readily convertible within thirty- 
one days in order to meet demands of withdrawing 
members. 

Shortly after the organization of the Association a state¬ 
ment of the organization, purposes, and operations of the 
Association was filed with the Collector and an inquiry was 
made of the Collector of the first Internal Revenue District 
of Texas, as to the taxable status of the Association and it 
was informed that it was an exempt organization. Under 
regulations 45, Art. 511, the Collector was empowered to 
pass upon and inform the organization of its exemp- 
29 tion, and it was thereafter relieved from filing re¬ 
turns by that and subsequent regulations. 

After being informed of its exempt status the Associa¬ 
tion filed no returns, but continued its operations in that 
belief paying out each quarter to its depositors all of its 
income. The Commissioner, by his letter here appealed 
from, seeks taxes and penalties for the past eight years, 
1920 to 1927 inclusive. During that period all earnings 
have been credited quarterly to depositors as provided in 
the by-laws. Deposits and earnings have been withdrawn 
and the taxes here sought cannot possibly be charged 
against those depositors vrho received the earnings. More¬ 
over, those depositors have paid taxes on the amounts so 
received and limitation has run and is fast running against 
any claim for refund for earlier years. The result is 
grossly unfair to the present depositors who will be re¬ 
quired to pay taxes for the last eight years though they 
received none of the earnings if the action of the Commis¬ 
sioner is upheld. 
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Wherefore the petitioner prays that its appeal herein be 
heard and determined and that it have judgjnent in its 
favor against the Commissioner of Internal Revenue that 
there is no deficiency in tax and such other &nd further 
relief as it may be entitled to receive. 

A-C INVESTMENT ASSOCIA¬ 
TION, UNINCORPORATED, 
(Signed) By R. C. FULBRIGHT. 

(Signed) R. C. FULBRIGHT. 

(Signed) JOHN C. WHITE. ! 


R. C. FULBRIGHT, 

JOHN C. WHITE, 

Counsel . 

Transportation Bldg., Washington, D. C. 


30 


District of Columbia: 


R. C. Fulbright, being duly sworn, says, he is!counsel for 
A-C Investment Association, Unincorporated, and as such 
is duly authorized to verify the foregoing petition and is 
familiar with the statements therein contained hnd that the 
facts therein stated are true. 

(Sgd.) R. C. FULBRIGHT. 

Subscribed and sworn to before me this 29 day of Novem- 
ber, A. D. 1930. 

(Sgd.) BEATRICE E. WHITER AW, 

Notary Public. 


Answer to Amended Petition . 
(Excerpt from Transcript of Hearing of Dec. 


2, 1930.) 


The Member: * * * permission is also grafted for the 
filing of the amended petition. I assume respondent’s coun¬ 
sel wishes to enter a general denial at once on the record. 
Mr. Mahanv: Yes. * * * 
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31 Filed July 28, 1930. 

Before the United States Board of Tax Appeals. 

Docket No. 49682. 

A-C Investment Association, Unincorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To the United States Board of Tax Appeals: 

The undersigned petitioner, A-C Investment Association, 
Unincorporated, hereby appeals from the determination of 
the Commissioner of Internal Revenue set forth in his de¬ 
ficiency letter (IT:AR:C-7, SON-60D) dated June 3, 1930, 
and respectfully represents: 

1. The petitioner, A-C Investment Association, Unincor¬ 
porated, is a voluntary mutual savings organization with¬ 
out capital stock organized and existing under the law of 
the State of Texas, with its principal place of business in 
Houston, Texas and within the First Texas Internal Reve¬ 
nue District. 

2. The deficiency letter a copy of which is attached, was 
mailed to the petitioner on June 3, 1930 and states a defi¬ 
ciency in the sum of $6,928.50 for the year 1928. 

3. The tax in controversy is income tax for the year 1928 
in the amount of $6,928.50. 

4. The determination of tax contained in said deficiency 
letter is based upon the following errors: 

(1.) The Commissioner of Internal Revenue erred in 
failing to hold that A-C Investment Association, Unincor¬ 
porated, constituted a joint venture the income from 

32 which was properly reported by the various deposi¬ 
tors, and not a corporation itself liable to tax under 

the terms of the Revenue Act of 1928. 

(2.) The Commissioner of Internal Revenue erred in re¬ 
fusing to hold that your petitioner is a mutual savings bank 
not having a capital stock represented by shares and there¬ 
fore entitled to exemption under the provisions of Sec. 103 
of the Revenue Act of 1928. 

(3.) The Commissioner of Internal Revenue erred in not 
deducting from income the amount paid to depositors upon 
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their deposits as interest paid on indebtedness of the A-C 
Investment Association, Unincorporated. 

5. The facts upon which the taxpayer relies asj the basis 
of its appeal are as follows: 

The A-C Investment Association, Unincorporated is a 
voluntary organization without capital stock formed in Sep¬ 
tember, 1920, for the purpose of encouraging thrift and ad¬ 
ministering the savings of employees of Anderson, Clayton 
& Co., and its subsidiaries. No charter was obtained from 
the State of Texas since there is no provision in itls laws for 
the incorporation of mutual savings banks without capital 
stock. The formation of voluntary organizations to engage 
in the banking business was authorized at the time and their 
right to continue has been subsequently recognised by ex¬ 
press statute. The Association has no capital Stock, and 
any employee or member of his immediate family may be¬ 
come a member by filling in a deposit slip and depositing 
such money as he desires in multiples, of ten dollajrs and not 
to exceed $1,200 in any one year. 

33 Deposits are entered in pass books which are non- 
transferable, and any member or depositoij can with¬ 
draw all or any part of his deposits and accumulated earn¬ 
ings at any time. All the accumulated interest or earnings 
must be prorated among the depositors at the close of each 
calendar quarter according to the amount of hiS deposits. 
Deposits, and earnings which must be credited 1 pro rata 
quarterly to depositors, constitute indebtedness jof the as¬ 
sociation to the depositor and may be demanded at any 
time. 

The funds deposited are administered by a committee of 
nine members selected by all depositors at their annual 
meeting. The members of the committee and tfie officers 
serve without compensation except insofar as they are them 
selves depositors. Anderson, Clayton & Co. permit the 
officials to perform their functions during office hours and 
thus the expenses for accounting and general administra¬ 
tion have been virtually nothing. 

Investments are restricted to high grade boi)Lds of the 
more conservative type, government securities or first 
mortgage loans against real estate, not to exceed approxi¬ 
mately fifty per cent of conservative valuation of the se¬ 
curity. Funds have been invested chiefly in loaps against 
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real estate but at times when such investments are not 
available investments are made in high grade securities. 
Some surplus funds have been invested in stock of building 
and loan associations both in order to put idle money to 
work and in order to make possible ready access to the 
notes of members of such associations secured by 

34 real estate mortgages. A reserve of fifteen per cent 
must be kept in cash or in a form readily convertible 

within thirty-one days in order to meet demands of with¬ 
drawing members. 

Shortly after the organization of the Association a 
statement of the organization, purposes, and operations 
of the Association was filed with the Collector and an in¬ 
quiry was made of the Collector of the first Internal Rev¬ 
enue District of Texas, as to the taxable status of the 
Association and it was informed that it was an exempt 
organization. Under regulations 45, Art, 511, the Col¬ 
lector was empowered to pass upon and inform the or¬ 
ganization of its exemption, and it was thereafter relieved 
from filing returns by that and subsequent regulations. 

After being informed of its exempt status the Association 
filed no returns, but continued its operations in that belief 
paying out each quarter to its depositors all of its in¬ 
come. The Commissioner, by his letter involved in the 
appeal of petitioner in Docket 43192, seeks taxes and 
penalties for the eight years, 1920 to 1927 inclusive. By 
the letter here appealed from, he seeks taxes for the year 
1928 on the same basis. During the entire period all 
earnings have been credited quarterly to depositors as 
provided in the bylaws. Deposits and earnings have been 
withdrawn and the taxes here sought cannot possibly be 
charged against those depositors who received the earn¬ 
ings. Moreover, those depositors have paid taxes on the 
amounts so received and limitation has run and is fast 
running against any claim for refund for earlier years. 
The result is grossly unfair to the present depositors who 
will be required to pay taxes for prior years though they re¬ 
ceived none of the earnings if the action of the Commis¬ 
sioner is upheld. 

35 Wherefore the petitioner prays that its appeal 
herein be heard and determined and that it have 

judgment in its favor against the Commissioner of In¬ 
ternal Revenue that there is no deficiency in tax for the 
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year 1928 and such other and further relief as it may 
be entitled to receive. 

A-C INVESTMENT ASSOCIA¬ 
TION, Unincorporated, 

(Signed) By D. SUMNERS, 

Treasurer. 

(Signed) R. C. FULBRIGHT. i 

(Signed) JOHN C. WHITE. j 

R. C. FULBRIGHT, 

Counsel. 

829 Transportation Bldg., Washington, D. C. j 

36 State of Texas, 

County of Harris, ss: 


D. Sumners, being duly sworn, says, he is the treas¬ 
urer of the A-C Investment Association, Unincorporated, 
and as such is duly authorized to verify the foregoing 
petition and is familiar with the statements therein con¬ 
tained and that the facts therein stated are trtfe. 

(Signed) D. SUMNERS. 


Subscribed and sworn to before me this 23rd day of 
July, A. D. 1930. 

(Signed) R. M. BLEIKE, 

Notary Public in and\ for 

Harris County, Texas. 


37 Treasury Department, Washington. 


June 3, 1930. 

A and C Investment Association, 

1206 Cotton Exchange Building, 

Houston, Texas. 

Sirs: | 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $6,928.50 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letteij, you may 
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petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; Whereas if no agreement is filed, 
interest will accumulate to the date of assessment of the 
deficiency. 

Respectfully, 

ROBT. H. LUCAS, 

Commissioner , 

(Signed) By DAVID BURNET, 

Deputy Commissioner . 

Enclosures: Statement, Form 882, Form 870. 

38 IT :AR :C-7. SON-60D. 

Statement. 

In re A and C Investment Association, 1206 Cotton 
Exchange Building, Houston, Texas. 

Tax Liability. 


Corrected Tax pre- 

year. tax liability. viously assessed. Deficiency. 

1928. $7,504.39 $575.89 $6,928.50 


Reference is made to the report of the internal revenue 
agent in charge, Dallas, Texas, covering an examination 
of your accounts and records for the year 1928 and to 
your protest submitted under date of March 20, 1930. 

In accordance with the request in your protest, this let¬ 
ter of deficiency is issued under the provisions of section 
272 of the Revenue Act of 1928 since the adjustment to 
which exception has been taken is the same issue now 
pending before the United States Board of Tax Appeals 
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in connection with an appeal from additonal taxes against 
the Association for the years 1920 to 1927, inclusive. 

Net Income. 

i 

Net income reported on return. ! $7,798.26 

Add: j 

1. Interest deducted.i 54,738.36 

_j_ 

Net Income adjusted. $62,536.62 

Explanation of Charge. 

~ l 

This office holds that your Association doek not fall 
within the class of organizations entitled to exemption as 
contemplated under section 103(2) or any other section 
of the Revenue Act of 1928. j 

The entire amount of interest paid on the deposits of 
the members of the Association excepting interest accrued 
but unpaid in 1927 and including amounts accrued but un¬ 
paid at the end of 1918, is considered a distribution to 


investors and not as interest paid. 

i 

Computation of Tax. 

j 

Net Income adjusted. 

$62,536.62 

Tax at 12%. 

7,504.39 

Tax previously assessed. 

575.89 

i 

Deficiencv . 

$6,928.50 


39 [Stamp:] United States Board of Ta^ Appeals. 

Filed Sep. 10, 1930. | 

United States Board of Tax Appeals^ 

Docket No. 49682. j 

| 

A-C Investment Association, Unincorporated, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Answer . 

j 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve- 
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nue, for answer to the petition of the above-named tax¬ 
payer, admits and denies, as follows: 

1. Denies that the petitioner is an unincorporated volun¬ 
tary mutual savings association without capital stock, or¬ 
ganized and existing under the laws of the State of Texas. 
Admits that the petitioner’s principal place of business is 
in Houston, Texas. 

2. Admits that the notice of deficiency was mailed to the 
petitioner on June 3, 1930, and states a deficiency of 
$6,928.50. 

3. Admits that the taxes in controversy are income taxes 
for the year 1928. Denies that the amount in controversy 
is as alleged in paragraph 3 of the petition. 

• 5. Denies each and every material allegation of fact con¬ 
tained in paragraph 5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the petition be dismissed and 
the appeal denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

MILES J. O’CONNOR, 

E. L. UPDIKE, 

Special Attorneys, 

Bureau of Internal Revenue . 

9/-/30. 

40 Filed Dec. 2, 1930. 

Before the United States Board of Tax Appeals. 

Docket No. 49682. 

A-C Investment Association, Unincorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition . 

To the United States Board of Tax Appeals: 

The undersigned petitioner, A-C Investment Association, 
Unincorporated, hereby appeals from the determination of 
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the Commissioner of Internal Revenue set forth in his defi¬ 
ciency letter (IT:AR:C-7, SON-60D) dated Jupe 3, 1930, 
and respectfully represents: 

1. The petitioner, A-C Investment Association, Unincor¬ 
porated, is a voluntary mutual savings association without 
capital stock organized and existing under the law of the 
State of Texas, with its principal place of business in Hous¬ 
ton, Texas, and within the First Texas Internal Revenue 
District. 

2. The deficiency letter, a copy of which is attached to 
the original petition, was mailed to the petitioner on June 
3, 1930 and states a deficiency in the sum of $6,928.50 for 
the year 1928, and the original petition was filed Julv 28, 
1930. 

3. The tax in controversy is income tax fof the year 

1928 in the amount of $6,928.50. i 

4. The determination of tax contained in sai4 deficiency 
letter is based upon the following errors: 

41 (1) The Commissioner of Internal Revenue erred 

in failing to hold that A-C Investment Association, 
Unincorporated, constituted a joint venture the income 
from which was properly reported by the various deposi¬ 
tors, and not a corporation itself liable to tax under the 
terms of the Revenue Act of 1928, or in the alternative, 

(2) The Commissioner of Internal Revenue evped in fail¬ 
ing to hold that A-C Investment Association, Unincorpo¬ 
rated, constituted a group of revocable trusts the income 
from which was properly reported by the various deposi¬ 
tors, and not a corporation itself liable to tax | under the 
terms of the Revenue Act of 1928, or in the alternative, 

(3) The Commissioner of Internal Revenue erred in re¬ 
fusing to hold that your petitioner is a mutual savings 
bank not having a capital stock represented by Shares and 
therefore entitled to exemption under the provisions of 
Sec. 103 of the Revenue Act of 1928, or in the alternative, 

(4) The Commissioner of Internal Revenue eired in re¬ 
fusing to hold that your petitioner is a cooperative bank 
without capital stock organized and operated fpr mutual 
purposes and without profit and therefore entitled to ex¬ 
emption under the provisions of Sec. 103 of the Revenue 
Act of 1928, or in the alternative, 

3—5856a 
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(5) The Commissioner of Internal Revenue erred in not 
deducting from income the amount paid to depositors upon 
their deposits as interest paid on indebtedness of the A-C 
Investment Association, Unincorporated. 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

42 The A-C Investment Association, Unincorporated 
is a voluntary organization without capital stock 

formed in September, 1920, for the purpose of encouraging 
thrift and administering the savings of employees of Ander¬ 
son, Clayton & Co., and its subsidiaries. No charter was 
obtained from the State of Texas since there is no pro¬ 
vision in its laws for the incorporation of mutual savings 
banks without capital stock. The formation of voluntary 
associations to engage in the banking business was author¬ 
ized at the time and their right to continue has been sub¬ 
sequently recognized by express statute. The Association 
has no capital stock, and any employee or member of his 
immediate family may become a member by filling in a de¬ 
posit slip and depositing such money as he desires in multi¬ 
ples of ten dollars and not to exceed $1,200 in any one year. 

Deposits are entered in pass books which are non-trans- 
ferable, and any member or depositor can withdraw all or 
any part of his deposits and accumulated earnings at any 
time. All the accumulated interest or earnings must be 
prorated among the depositors at the close of each calen¬ 
dar quarter according to the amount of his deposits. De¬ 
posits, and earnings which must be credited pro rata quar¬ 
terly to depositors, constitute indebtedness of the Associa¬ 
tion to the depositor and may be demanded at any time. 

The funds deposited are administered by a committee of 
nine members selected by all depositors at their annual 
meeting. The members of the committee and the officers 
serve without compensation except insofar as they are 
themselves depositors. Anderson, Clayton & Co. permit 
the officials to perform their functions during office 

43 hours and thus the expenses for accounting and gen¬ 
eral administration have been virtually nothing. 

Investments are restricted to high grade bonds of the 
more conservative type, government securities or first 
mortgage loans against real estate, not to exceed approxi¬ 
mately fifty per cent of conservative valuation of the 
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security. Funds have been invested chiefly in loans against 
real estate but at times when such investments are not 
available investments are made in high gradb securities. 
Some surplus funds have been invested in stock of building 
and loan associations both in order to put idfe money to 
work and in order to make possible ready access to the 
notes of members of such associations secured by real 
estate mortgages. A reserve of fifteen per cent must be 
kept in cash or in a form readily convertible within thirty- 
one days in order to meet demands of withdrawing 
members. | 

Shortly after the organization of the Association a 
statement of the organization, purposes, and operations of 
the Association was filed with the Collector an^. an inquiry 
was made of the Collector of the first Internal Revenue 
District of Texas, as to the taxable status of the Associa¬ 
tion and it was informed that it was an exempt organiza¬ 
tion. Under regulations 45, Art. 511, the Collector was em¬ 
powered to pass upon and inform the organisation of its 
exemption, and it was thereafter relieved from filing 
returns by that and subsequent regulations. 

After being informed of its exempt status ijhe Associa¬ 
tion filed no returns, but continued its operations in that 
belief paying out each quarter to its depositors all of its 
income. The Commissioner, bv his letter involved in the 
appeal of petitioner in Docket 43192 seel^s taxes and 
44 penalties for the eight years, 1920 to 1927 inclusive. 

By the letter here appealed from he seejvs taxes for 
the year 1928 on the same theory. During the entire period 
all earnings have been credited quarterly to depositors as 
provided in the by-laws. Deposits and earnings have been 
withdrawn and the taxes here sought cannot |possibly be 
charged against those depositors who received the earn¬ 
ings. Moreover, those depositors have paid taxes on the 
amounts so received and limitation has run and if fast 
running against any claim for refund for earlier years. 
The result is grossly unfair to the present depositors who 
will be required to pay taxes for years though they received 
none of the earnings if the action of the Comijnissioner is 
upheld. ! 

Wherefore the petitioner prays that its appeal herein be 
heard and determined and that it have judgment in its 
favor against the Commissioner of Internal Revenue that 
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there is no deficiency in tax and such other and further 
relief as it mav be entitled to receive. 

A-C INVESTMENT ASSOCIA- 
! TION, UNINCORPORATED, 
(Signed) ByR. C. FULBRIGHT. 

(Signed) R. C. FULBRIGHT. 

(Signed) JOHN C. WHITE. 

R. C. FULBRIGHT, 

JOHN C. WHITE, 

Counsel , 829 Transportation Bldg., 

Washington, D. C. 

45 Washington, 

District of Columbia: 

R. C. Fulbright, being duly sworn, says, he is counsel for 
A-C Investment Association, Unincorporated, and as such 
is duly authorized to verify the foregoing petition and is 
familiar with the statements therein contained and that 
the facts therein stated are true. 

(Sgd.) R. C. FULBRIGHT. 

Subscribed and sworn to before me this 29 day of Novem¬ 
ber, A. D. 1930. 

(Signed) BEATRICE E. WHITELAW, 

Notary Public. 

Answer to Amended Petition. 

(Excerpt from Transcript of Hearing of December 2,1930.) 

The Member: * '* \ * permission is also granted for 
the filing of the amended petition. I assume respondent ’s 
counsel wishes to enter a general denial at once on the 
record. 

Mr. Mahanv: Yes. * * 

46 A true copy. Teste : 

[Seal U. S. Board of Tax Appeals.] 

P>. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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24 B. T. A., —. 

United States Board of Tax Appeals. 

i 

Docket Nos. 43192, 49682. j 
A-C Investment Association, Petitioner, 

V. 

i 

Commissioner of Internal Revenue, Respondent. 


Promulgated November 4, 1931. i 

I 

Held that the petitioning organization was an associa¬ 
tion taxable as a corporation. 

John C. White, Esq., for the petitioner. 

M. M. Mahany, Esq., and E. L. Updike, Esq., for the 
respondent. 


These proceedings, which were consolidated Ifor hearing 
and report, were brought for the redeterminaiion of defi¬ 
ciencies in income taxes for the years 1921 to j 1928, inclu¬ 
sive, in the following amounts: 

Year. Deficiency. 


1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 


I.. $68.99 

\. 618.16 

j. . 1,401.07 

j. . 2,226.95 

3,485.25 
.. 4,832.74 

|. 6,642.31 

[. 6,928.50 


The respondent added to the respective deficiencies for 
the years 1921 to 1927, inclusive, the following penalties: 
1921, $17.24; 1922, $154.54; 1923, $350.26; 1924, $556.74; 
1925, $871.31; 1926, $1,208.18; 1927, $1,660.58. ! 

The issue is whether or not during the taxable vears the 
petitioner was an association taxable as a corporation. 
47 The parties entered into a stipulation as to the 
facts, reserving therein the right to introduce fur¬ 
ther evidence not inconsistent with the facts asj stipulated. 
From the stipulation and the evidence introduced at the 
hearing we find the facts as follows: 
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Findings of Fact. 

The A-C Investment Association was organized in the 
year 1920 and during the years in question had its principal 
place of business in Houston, Texas. The use of the word 
‘‘unincorporated’’ after its name was begun on December 
18, 1928. 

In 1920 conditions were such in Houston that there was 
little opportunity for people of small means to make safe 
investments of their funds in any other way than by de¬ 
positing them in the savings banks, which paid interest at 
the rate of 4 per cent per annum. At that time certain of 
the employees of Anderson, Clayton & Co., which was a 
large cotton firm operating in Houston, were being induced 
to purchase speculative oil stocks of doubtful value and the 
firm became interested in attempting to relieve a situation 
which was leading its employees into dangerous invest¬ 
ments. Certain of the employees also became concerned 
over the condition. There were then available for invest¬ 
ment, however, first mortgage notes paying interest at the 
rate of 8 per cent per annum and secured by real estate 
having a market value of double the amount of the notes. 
Therefore, at a meeting held September 29, 1920, the peti¬ 
tioner was organized in order to create a means by which 
employees of Anderson, Clayton & Co. might pool 
48 their funds for investment in the 8 per cent mortgage 
notes and other conservative securities. At that 
meeting a constitution and by-laws of the association were 
duly adopted. The first three articles of the constitution 
read as follows: 

Article I. 

Name. 


This Association shall be known as the A-C Investment 
Association. 


Article II. 


Purpose. 

This association is formed by the employees of Anderson, 
Clayton & Co. of Houston, Texas, and affiliated organiza¬ 
tions for the purpose of providing investment fund for the 
mutual benefit of the employees contributing thereto. 
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Article III. 

I 

Membership. 

Membership shall consist of units or shares oj: a par value 
of Ten Dollars ($10.00) each. These units piay be pur¬ 
chased by any employee of Anderson, Clayton j& Co., or of 
any company in which the controlling interest is owned by 
Anderson, Clayton & Co. Units are purchasable only for 
cash and memberships are not transferable. 

The active control of the affairs of the association was 
lodged by the constitution in an executive committee con¬ 
sisting of nine members of the association, to be elected at 
the annual meeting. The executive committee was directed 
by the constitution to hold meetings at least or|ce a quarter 
and at such other times as the by-laws might jprovide. It 
was authorized to make loans, purchase property and in¬ 
vest funds in accordance with the by-laws of the as- 
49 sociation and to delegate its duties and powers to the 
officers or members thereof. It was provided that 
the executive committee should elect from its own members 
a president, vice-president, and secretary and treasurer. 

The constitution also provided for the holding of annual 
meetings of the association and for the calliiig of special 
meetings upon the request of the executive committee or 
upon the request of 20 members of the assoejation. It is 
provided further that all members of the association may 
vote at all meetings either in person or by proxy, and that 
each member shall be entitled to one vote fof each of the 
units, described in Article III of the constitution, standing 
in his name. 

The by-laws which were adopted by the association, after 
defining the duties of the officers, provide, hmong other 
things, that voting rights of the members of thb association 
shall terminate with the termination of employment of any 
member thereof by Anderson, Clayton & Co. or| its affiliated 
companies. Pursuant to the by-laws as amended, a mem¬ 
ber may voluntarily withdraw from the association, but in 
such event shall not be entitled to any profits! for the cur¬ 
rent quarter, during which the notice of withdrawal is given 
and the executive committee has the right to delay payment 
of the amount of the withdrawing member’s investment for 
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a period of three months from the time the membership is 
terminated. It is provided that a reserve of 15 per cent of 
the total funds of the association must be invested in such 
form as to be convertible into cash within 31 days, in 

50 order to meet the demands of withdrawing members. 
The by-laws as amended also provide that no mem¬ 
ber may purchase morb than 120 units or shares in any one 
year. However, additional units may be purchased by a 
member and members of his family. 

Membership in the association is evidenced by pass books, 
in which are entered deposits made by employees of Ander¬ 
son, Clayton & Co. and its affiliated companies which de¬ 
posits were made to purchase the units or shares described 
in Article III of the constitution hereinbefore quoted. The 
amount of the deposits is entered on a deposit slip and in 
the pass books. These pass books are similar in form to 
those issued by savings banks in Houston. They contain 
columns for deposits and the date thereof, separate columns 
showing withdrawals and columns showing the member’s 
balance. On the inside of the cover of the pass book there 
is printed a statement containing the following paragraph: 

This pass book is issued to a member of A-C Investment 
Association and is nontransferable, except in accordance 
with the provisions of the constitution and by-laws of said 
Association. The holder hereof in accepting this pass book 
agrees to abide by and be bound by all the provisions of the 
constitution and by-laws of said Association, together with 
all changes in and amendments to same, and acts in pur¬ 
suance thereof. 

On the back of the pass book there is the following printed 
indorsement: 

The A-C Investment Association, Houston, Texas. 

The object of this Association is to promote habits of 
thrift, and create a spirit of co-operation and mutual inter¬ 
est among the employees of Anderson, Clayton & Company, 
and to provide a means of profitable investment of savings. 

51 Section 7 of the by-laws as amended provides, 
among other things, as follows: 

In the absence of any prescribed form of membership sub¬ 
scription, the pass book issued to members will be evidence 
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of such subscription and shall also be evidence of their in¬ 
terest in the Association. * * * 

i 

Under the provisions of the by-laws the executive com¬ 
mittee designates a person to act as trustee, to whom is 
conveyed any property purchased by the association, and 
the executive committee is authorized to require! the trustee 
to make such declarations of trust with respect to the 
property held bv him as in the committee’s judgment may 
be proper. These declarations of trust are not pled of rec¬ 
ord in any of the public offices in Houston but! are simply 
held by the association through its executive committee. 

The investment policy adopted by the executive commit¬ 
tee was a conservative policy. It may purchase outright 
stocks, bonds, real estate or other things of value which 
will constitute a sound and profitable investment. 

Between October 5,1920, and December 31,1928, the mem¬ 
bers ’ accounts increased from $8,590 to $859,535.37. The 
number of members increased from 36 in 1920, to 444 in 
1927. | 

The financial statements of the association show that the 
funds of the association have been invested from time to 
time in real estate mortgage notes, purchased through trust 
companies and trust departments of banks,| industrial 
bonds. United States Treasury certificates, Unjited States 
Liberty Bonds, stock in building and loan associations, 
52 first mortgage loans, made directly to the borrower, 
and loans to members on their pass books.! The loans 
to members on the security of their pass books jvere incon¬ 
siderable in amounts and constituted but a sligjht fraction 
of the investments made bv the executive committee. The 

investments made bv the association increased from vear 

%/ * 

to year. On December 31, 1920, the assets werej $18,763.83. 
On December 31, 1928, the total assets of the association 
amounted to $918,217.54. Included in these assets were real 
estate notes purchased through trust companies and trust 
departments of banks, amounting to $360,951.5p; stock in 
building and loan associations, $5,000; first mortgage loans 
taken direct from the borrowers, $521,150.79;; and loans 
to members on pass books, $3,000. The balance of the assets 
was made up of cash on hand, accounts collectible, accrued 
income and deferred items. Substantial ambunts were 
loaned to members on the security of their real property. 
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Substantially all of the interest earned by the association 
on its investment was paid out quarterly to the members. 
No salaries were paid to the officers, the business office of 
the association was in the office of Anderson, Clayton & Co., 
no rent was paid therefor and the operating expenses, 
which were small in amount, consisted principally of ex¬ 
penditures for printing, appraisal and recording fees, etc. 

Under date of November 25, 1921, the treasurer of the 
association issued a circular directed to the members which 
read, in part, as follows: 

53 The Association would fail in one of its objects if 
it did not encourage systematic saving. Your officers 
and Executive Committee would be pleased to see each 
interest, which is now only one or two units, increased to 
ten units, or more, during the year. Each member is urged 
to make regular monthly payments and to set for himself 
an amount to be paid in during the year. 

Another object will be defeated if we fail to impress all 

members with our plan as a safe, convenient and profitable 

wav of making investments to the full extent allowed each 

member bv our bv-laws. Your Committee and officers would 

like to see the interests of as many members as possible 

increased to this limit. 

% 

In 1926 the executive committee of the association pro¬ 
mulgated a “Home-Ownership” plan of loans to its mem¬ 
bers who had been in the employ of Anderson, Clayton & 
Co. or its affiliated companies two years or more. By this 
plan the association offered to loan up to 80 per cent of 
the cost value of property, the homes to be limited in cost 
to $10,000 each and interest on the loans to be charged at 
the rate of 7 per cent per annum. It was stated in the cir¬ 
cular announcing the plan that Anderson, Clayton & Co. 
would guarantee to the association that part of any “Home- 
Ownership” loan exceeding 55 per cent of the value of the 
property. At all times during the years in question the 
present worth of Anderson, Clayton & Co. was from $15,- 
000,000 to $20,000,000. 

On December 5, 1921, the president of the petitioner ad¬ 
dressed to the chief deputy collector of internal revenue 
at Austin, Texas, a letter, of which the following is a copy: 
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54 December Fifth, 1921. 

i 

Mr. F. B. Parsons, 

Chief Deputy Collector of Internal Revenu^, 

Austin, Texas. 

Dear Mr. Parsons : j 

In October, 1920, a mutual savings association was organ¬ 
ized among the employees of Anderson, Clayton & Co., a 
cotton concern, with its principal office at Houston, Texas. 
The membership of the association is limited to the em¬ 
ployees of that concern and its affiliated concerjns, and the 
employees contribute to the fund, which is used in making 
loans to employees and to others. It is a mutual associa¬ 
tion having no capital stock represented by ^hares, and 
membership ceases when the employment cease^. The ex¬ 
pense of keeping the books and accounts is all bprne by the 
firm of Anderson, Clayton & Co., and quarterly statements 
are made up showing the results of the adventure. No 
profits were ascertained during 1920, but beginning January 
1, 1921, the quarterly statements have shown a profit. At 
the close of the year each member will be advised what his 
proportion of the profit is and that he should Recount for 
this in his income tax return. It was their purpose to bring 
the association within the provisions of the exehapted cor¬ 
porations under Section 231 of the Internal Revenue Act. 
They certainly seem to come under (2) Mutual savings 
banks not having a capital stock represented by shares; 
and they would probably come under (4) under the heading 
of cooperative banks without capital stock. 

Will you please advise if it is necessary to make any kind 
of reports for the association in order to sho\y that they 
are within the exemption? These exemptions hai T e not been 
changed by the Act of November 23, 1921. j 
Yours very truly, 

(Signed) * * R, C. FUL^RIGHT. 

On December 7,1921, the chief deputy collector at Austin, 
Texas, addressed to the president of the association a letter 
as follows: 
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55 R. C. Fulbright, 

% Fulbright & Crooker, 

Houston, Texas. 

Dear Mr. Fulbright: 

Receipt is acknowledged of your letter of the 5th instant 
concerning the tax liability of a mutual organization or¬ 
ganized and operated by employees of Anderson, Clayton 
& Company. 

You are advised that my opinion concerning a matter 
of this kind would not be worth much unless I could sub¬ 
stantiate the same by a Treasury Decision. For your in¬ 
formation I am quoting you Office Decision 703 found in 
Digest of Income Tax Rulings #13 for December, 1920. 
I believe this almost exactly fills your case and you can 
see from the decision that you are not taxable: 

An association of the employees of the N Company was 
formed for the purpose of enabling its members to save 
and borrow monev. The members who are limited to the 
employees of the N Company elect annually a board of 
trustees to manage their affairs. Each member may sub¬ 
scribe to from 1 to 25 shares of stock which is represented 
by certificates of deposit. At the end of the year the 
money paid in, together with the earnings there, is return¬ 
able to the members in proportion to the amount each has 
paid in, but each member has the option of allowing the 
money to remain on deposit where it accumulates further 
earnings. Any member may borrow from the associa¬ 
tion on his promissory note, at rates of interest ranging 
from 5 to 12 per cent, but in no greater amount than the 
amount remaining to his credit, plus a sum equal to one 
month’s salary, unless the same is secured by satisfactory 
collateral. 

Held, that the shares of stock sold by the association 
are merely the means to assist the members in accumu¬ 
lating their savings and that they do not constitute capital 
stock within the accepted business meaning of that term. 
The dividends paid thereon are in reality interest on de¬ 
posits (see 28 Op. A. G. 189; 31 id. 176); and the asso¬ 
ciation is exempt under section 231(2) of the Revenue 
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Act of 1918, as a mutual savings bank n<it having a 
56 capital stock represented by shares. 

With kindest personal regards. 

(Signed) By F. B. PARSONS, 

Collector, Chief Office\ Deputy . 

The petitioner did not file income-tax returns for the 
years 1920 to 1927, inclusive, and no tax has!been paid 
by the association for those years. In January, 1927 the 
collector of internal revenue for the First District of 
Texas demanded that the association either render a re¬ 
turn or file a claim for exemption. In February, 1927 the 
petitioner requested that copies of Form, 1027 on which 
to file a claim for exemption be furnished but was advised 
at various times between that date and March 28, 1927, 
that the form was not ready for distribution. On March 
28, 1927, copies of the form were forwarded to the peti¬ 
tioner and thereupon the form was filled out and on April 
7, 1927 mailed to the collector of internal revenue for the 
First District of Texas. Petitioner duly filed), a return 
for 1928. 

The respondent held that the petitioner was i^ot exempt 
from taxation and thereafter petitioner was notified of 
the respective deficiencies in income taxes and |the penal¬ 
ties imposed in the amounts hereinbefore stated. | 

i 

i 

Opinion . 

Van Fossan: 

The fundamental issue in these proceedings is whether 
or not the petitioner was an association taxable as a cor¬ 
poration. 

The word “association” as used in the Revenfue Acts is 
a term “used throughout the United States to signifv a 
body of persons united without a charter] but upon 
57 the methods and forms used by incorporated bodies 
for the prosecution of some common Enterprise. 
* * * An organized but unchartered body analogous to 

but distinguished from a corporation.” Hecht jv. Malley, 
265 U. S. 144. i 

The petitioner was an unincorporated body of persons. 
The petitioner’s plan, scope and method of operation are 
definitely and specifically set out in its constitution and 
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the by-laws which were adopted by its members. As stated 
in its constitution, it was organized for the purpose of 
providing “an investment fund” for the benefit of the 
contributing employees of Anderson, Clayton & Company 
of Houston, Texas, and the organizations affiliated with that 
firm. Membership in the petitioner was voluntary. Such 
membership consisted of “units or shares of a par value 
of $10 each.” Under the provisions of the by-laws as 
amended any of the employees of Anderson, Clayton & 
Company or of its affiliated companies might purchase 120 
such units each year and might also purchase units for 
members of their families. No certificates of stock were 
issued nor did the association have any stated capital 
stock. Under the by-laws of the association adopted pur¬ 
suant to the provisions of the constitution, the interest of 
each member of the association was evidenced by a deposit 
book in which were entered the amount of deposits made 
by the member for the purpose of purchasing the units or 
shares of the par value of $10 each provided for by the 
constitution. Among other things, the by-laws defined the 
duties of the officers. The association was governed bv an 
executive committee chosen bv the members from the mem- 
bership pursuant to the provisions of the constitution, 
58 each member having one vote for each unit or share 
owned by him as evidenced by the entries of de¬ 
posits made in his deposit book. Regular meetings both 
of the association and of its executive committee were 
held. The executive committee performed the same kind 
of duties as are performed by the directors of business 
corporations and the duties of the officers were similar to 
the usual duties of officers of such corporations. Both the 
investment fund of the petitioner, which was contributed 
by the members, and the produce thereof increased largely 
in amount during the taxable years. The operations 
effecting this result were carried on by the executive 
committee and the officers. It is true that the associa¬ 
tion had no capital stock as such but, as was said in simi¬ 
lar circumstances in Sears, Roebuck & Company's Em¬ 
ployees' Savings, etc . v. Commissioner, 45 Fed. (2d) 506, 
reversing 17 B. T. A. 22, there are many kinds of corpo¬ 
rations and not all of them have capital stock. The essen¬ 
tial facts of the above cited case were quite similar to 
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those of the proceedings now under discussion. The court 
held that the organization was an association operating 
as a corporation and taxable as such. j 

In the case of the petitioner the constitution; adopted 
by its members was its fundamental law, its charter, so 
to speak. Its by-laws were duly adopted and were in all 
essentials like the by-laws of any business corporation. 
Its executive committee was its governing board and its 
officers conducted its business in a manner similar to that 
in which the business of a business corporation is 

59 conducted. Accounts were kept with its members 
by the petitioner. Petitioner’s member^ had a 

large voice in the management of their organization, since, 
under the constitution adopted by them, they cquld elect 
the executive committee. The deposit books referred to 
in the findings of fact were evidence of the meiribers’ in¬ 
terest in the petitioner. The petitioner was engaged in 
investing the pooled funds of its members for the purpose 
of securing a profitable return. It invested the^e pooled 
funds in real estate mortgage notes, purchased through 
trust companies and trust departments of banfe, indus¬ 
trial bonds, United States Treasury certificated, United 
States liberty bonds, stock in building and loan associa¬ 
tions, first mortgage loans, made directly to the borrower, 
and in a few small loans made to members on their pass 
books. Its operations constituted doing business within 
the definition of that phrase set forth in Flint jv. Stone 
Tracy Co., 220 U. S. 107, 55 L. Ed. 389. It is our opinion 
that during the taxable years petitioner was an associa¬ 
tion taxable as a corporation. 

But petitioner contends that even if it were an asso¬ 
ciation carrying on business according to the practices of 
corporations, it was either a mutual savings bank not 
having a capital stock represented by shares, or a coopera¬ 
tive bank without capital stock, organized and operated 
for mutual purposes and without profit and is therefore 
exempt from taxation under the provisions of section 
231 (2) and (4) of the Revenue Acts of 1921, 1924 and 
1926 and section 103 (2) and (4) of the Revenu^ Act of 
1928. We are not impressed with this contention. 

60 The evidence and petitioner’s constitution disclose 
that the purpose for which the petitioner was or¬ 
ganized was to pool the funds of the members for invest- 
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ment. It was not organized for any other purpose. The 
petitioner’s name itself indicates this purpose. The fol¬ 
lowing statement was made by the petitioner’s sole wit¬ 
ness at the hearing herein : 

There were plenty of first mortgage notes on real estate, 
as Houston was a growing city, that paid 8 per cent inter¬ 
est on which vou could get securitv worth double the amount 
of the notes. The difference between 4 per cent and 8 per 
cent was the inducement for organizing a mutual organiza¬ 
tion, by which the various employees could pool their little 
savings together and get all that the law could afford in the 
wav of interest. 

There is nothing to show that at the time of its organiza¬ 
tion it intended doing a banking business or doing anything 
other than pooling its members’ funds for investment and 
profit. It made no,effort to organize itself as a savings 
bank or other form of bank under anv statute in force in the 
State of Texas, the State of its location. Although the 
proof discloses that at the time of its organization its mem¬ 
bers were advised by counsel learned in the banking law of 
the State of Texas, the petitioner, nevertheless, failed until 
1928 to attempt to comply with the statute controlling indi¬ 
viduals, partnerships, associations and common law trusts 
engaged in the banking business. That statute provided 
that any such entity should add the word 4 ‘unincorpo¬ 
rated” in brackets to its name. Acts 1905, S. S., p. 11; Acts 
1923, p. 422. Vernon’s Annotated Texas Statutes, Re¬ 
vision of 1925, Vol. I, Article 541, p. 418. 

61 It is significant that no statutory provision of 
Texas has been cited authorizing the organization of 
a savings bank not having capital stock represented by 
shares, or a cooperative bank without capital stock, organ¬ 
ized and operated for mutual purposes and without profit. 
The Texas statutes provide for the incorporation, opera¬ 
tion, regulation and supervision of ordinary commercial 
banks and trust companies having a capital stock, savings 
banks having capital stock, savings departments in State 
banks and trust companies and so-called Morris Plan banks. 
Vernon’s Annotated Texas Statutes, Vol. I, Title 16, Chaps. 
1 to 9, inclusive. Nor has any decision of the courts of 
Texas supporting petitioner’s contention that it was either 
a savings bank having no capital stock, or a cooperative 
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bank without capital stock, organized and operated for 
mutual purposes and without profit, been referred to. We 
are of the opinion that in using the words * 4 mutual savings 
bank having no capital stock” and “cooperative banks 
without capital stock organized and operated for mutual 
purposes without profit,” as found in the sections of the 
revenue act hereinbefore referred to, Congress used those 
terms in relation to such banks as are commonly so known. 
See United States v. Cambridge Loan and Building Co., 
278 U. S. 255, 73 L. Ed. 180. j 

In the case of National Bank of Redemption v. Boston, 
125 U. S. 60, the court said: 

Savings banks are institutions under public njanagement, 
in pursuance of a great and public policy, organized for the 
purpose of investing the savings of small depositors. 

62 The petitioner is not shown to have be^n known as 
a savings bank or to have held itself out| to the pub¬ 
lic as such, nor does its constitution, which st4tes its pur¬ 
pose, indicate that it was organized to act as a savings bank. 
It was not under any form of public control or Supervision, 
its permissible investments were not controlled by statute 
and it was not engaged in any service to the public in 
general. 

We are of the opinion that the petitioner was not within 
the provisions of the statute exempting from tax mutual 
savings banks not having a capital stock represented by 
shares. 

Likewise, we are not persuafded by the contention that the 
petitioner was a cooperative bank without capital stock, or¬ 
ganized and operated for mutual purposes and without 
profit, within the contemplation of the phraseology contained 
in the several revenue acts. If does not appear that such an 
organization was known to the law of Texas.} The peti¬ 
tioner was not known as such a bank. It was organized 
solely to pool the funds of its members for investment and 
it was, as we have held, operated for profit, tins last fact 
alone being sufficient basis for denying it the classification 
asked. 

The petitioner contends also that the respondent erred in 
not holding it either a joint venture or a series <if revocable 

4—5856a I 
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trusts, the income from which was duly reported by the 
several members. A joint venture is “a special combina¬ 
tion of two or more persons, where in some specific venture 
a profit is jointly sought without any actual partnership or 
corporate designation. ’’ Alger Melton, 7 B. T. A. 717. The 
business conducted by the petitioner was not a single 

63 enterprise. It was a continuing series of invest¬ 
ments of the funds of the association in securities 

which changed from time to time, and, as disclosed by the 
provisions of the constitution and by-laws and the facts, its 
membership was subject to change and did change by rea¬ 
son of additions and withdrawals. Furthermore, we have 
held that the petitioner was an association, doing business 
for profit, upon the methods, forms and practices of a cor¬ 
poration. Petitioner’s enterprise was not a joint venture. 

Nor do we consider that there is merit in the contention 
that the petitioner constituted a group of revocable trusts, 
the income of which is taxable to the grantor of the trust. 
In our opinion there is nothing in the facts which brings 
these proceedings within the provisions of section 219 (g) 
of the Revenue Acts of 1924 and 1926 or within the same 
provision of section 166 of the Revenue Act of 1928. These 
sections provide that: 

Where the grantor of a trust has, at any time during the 
taxable year, either alone or in conjunction with any person 
not a beneficiary of a trust, the power to revest in himself 
title to any part of the corpus of the trust, then the income 
of such part of the trust for such taxable year shall be in¬ 
cluded in computing the net income of the grantor. 

There was no trust agreement or declaration of trust 
connected in any way with the organization of the peti¬ 
tioner. It is evident too that the contributions of the peti¬ 
tioner’s members were pooled and constituted a common 
fund for investment. They were not held or invested in 
separate amounts representing the respective contributions 
of the members. The facts disclose that the mem- 

64 bers could withdraw from the association at will, but 
whatever the liability on the part of the petitioner’s 

executive committee and officers to the individual members 
created by this fact, there is nothing in the facts or the con¬ 
stitution and by-laws of the petitioner to show that the 




51 


DAVID BURNET, COMMR. OF INT. REVENUE; 


relationship between any parties to the association was that 
of trustee and beneficiary. In the Sears, Roebuck & Com¬ 
pany's Employees' Savings, etc . case, supra, the court had 
under consideration whether the employees ’ Saying Fund 
was a trust and held that it was not, but, as already stated, 
that on the contrary, the Savings Fund was an Association 
conducted according to the methods and practices of a cor¬ 
poration. 

None of the several alternatives suggested b^ petitioner 
commend themselves to our judgment or entitle it to the 
exemption asked. 

The second issue is whether or not the 25 ber centum 
added by respondent to the deficiencies for the years 1921 
to 1926, inclusive, was properly so added. 

Section 3176 of the Revised Statutes, as amended, pro¬ 
vides in part as follows: 

In case of any failure to make or file a return or list 
within the time prescribed by law, or prescribed by the 
Commissioner of Internal Revenue or the collector in pur¬ 
suance of law, the Commissioner shall add to Ithe tax 25 
per centum of its amount, except that when a retfurn is filed 
after such time and it is shown that the failure tb file it was 
due to a reasonable cause and not to willful neglect, no such 
addition shall be made to the tax. 

Under the above quoted provision no such addition to the 
tax shall be made “when a return is filed, after such 
65 time and it is shown that the failure to fil^ it was due 
to a reasonable cause and not to willful neglect.’’ 
The sentence is in the conjunctive. Both conditions must 
exist. There must have been a filing (though late) of a 
return and there must have been reasonable cafise for the 
failure to file on time. Here the stipulation is that no re¬ 
turns were filed for the years 1920 to 1927, inclusive. The 
stipulated facts do not make clear whether thb form filed 
in 1927 related to one year only or to all previous years, 
but even if such claim for exemption were fi^ed for the 
entire period, in our opinion such filing would not be equiva¬ 
lent to filing a return required by the statute. *The statute 
is clear and definite that a return must be filed |to entitle a 
taxpayer to relief from penalties. Petitioner, therefore, 
fails to meet one of the two conditions prescribed as pre- 


i 
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requisite for relief. The action of respondent in adding 
25 per centum of the amount of the tax to the deficiencies 
determined by him is approved. 

Reviewed bv the Board. 

Judgment tvill be entered for the respondent . 

Sea well, dissenting: 

I do not agree with so much of this opinion as approves 
the addition of a penalty to the tax for any year, especially 
for the year 1927. 

66 United States Board of Tax Appeals, Washington. 

Docket No. 43192. 

A-C Investment Association, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the determination of the Board, as set forth 
in its report promulgated November 4, 1931, it is 
Ordered and decided that there are deficiencies and pen¬ 
alties as follows: 


Year. Deficiency. Penalty. 

1921 . $68.99 $17.24 

1922 . 618.16 154.54 

1923 . 1,401.07 350.26 

1924 . 2,226.95 556.74 

1925 . 3,485.25 871.31 

1926 . 4,832.74 1,208.18 

1927 . 6,642.31 1,660.58 


Enter. 

(Signed) ERNEST H. VAN FOSS AN, 

Member. 

Entered Nov. 5, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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67 United States Board of Tax Appeals, 'Washington. 

I 

Docket No. 49682. 

A-C Investment Association, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Decision . 


Pursuant to the determination of the Board, j as set forth 
in its report promulgated November 4, 1931, it | is 
Ordered and decided that there is a deficiency of $6,928.50 
for the year 1928. 

Enter. j 

(Signed) ERNEST H. VAN FOSHAN, 

Member. 

Entered Nov. 5, 1931. 

A true copy. Teste: j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Taq Appeals. 

68 [Stamp:] United States Board of Tax Appeals. 
Filed May 4,1932. I 

United States Board of Tax Appeals. 

Docket No. 43192. j 

A-C Investment Association (Unincorporated) 

i 

v 
v • 

The Commissioner of Internal Revenue. 

Agreement for Review by Court of Appeals of the District 

of Columbia . 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys, that the deci¬ 
sion of the United States Board of Tax Appeals, dated 
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November 4, 1931, and its order dated November 5, 1931, 
determining deficiencies in the above entitled cause, may 
be reviewed by the Court of Appeals of the District of 
Columbia. This agreement is made under and pursuant to 
the provisions of Section 1002 (d) of the Revenue Act of 
1926. 

(Signed) JOHN C. WHITE, 

(Signed) R. C. FULBRIGHT, 

Attorneys for Petitioner. 

(S.) ’ C. M. CHAREST, 

Attorney for Respondent. 

69 [Stamp:] United States Board of Tax Appeals. 

Filed May 4, 1932. 

United States Board of Tax Appeals. 

Docket No. 49682. 

A-C Investment Association (Unincorporated) 

v. 

The Commissioner of Internal Revenue. 

Agreement for Review by Court of Appeals of the District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys, that the deci¬ 
sion of the United States Board of Tax Appeals, dated 
November 4, 1931, and its order dated November 5, 1931, 
determining deficiencies in the above entitled cause, may be 
reviewed by the Court of Appeals of the District of Colum¬ 
bia. This agreement is made under and pursuant to the 
provisions of Section 1002 (d) of the Revenue Act of 1926. 

(Signed) JOHN C. WHITE, 

(Signed) R. C. FULBRIGHT, 

Attorneys for Petitioner. 

(S.) C. M. CHAREST, 

Attorney for Respondent. 
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70 Filed May 4, 1932. 

Court of Appeals of the District of Columbia, I-Term, 

1932. 

No. 43192. I 


A-C Investment Association (Unincorporated) 

v. 

Commissioner of Internal Revenue. 

i 

Petition for Revieiv of Decision of the United States Board 

of Tax Appeals . 


To the Honorable the Judges of the Court of Appeals of the 
District of Columbia: 


A-C Investment Association (Unincorporated) in sup¬ 
port of this petition filed in accordance with the provisions 
of Section 1001 of the Revenue Act of 1926, as Amended by 
the Revenue Act of 1928, for review of the decision of the 
United States Board of Tax Appeals rendered on the 
fourth day of November, 1931, approving deficiencies in 
income and profits taxes and penalties for tlje calendar 
years 1921 to 1927 inclusive as follows: 


Year. 


Deficiency. 


Penalty. 


1921 

1922 

1923 

1924 

1925 

1926 

1927 


$68.99 

$17.24 

618.16 

154.54 

1,401.07 

350.26 

2,226.95 

556.74 

3,485.25 

871.31 

4,832.74 

1,208.18 

6,642.31 

1,660.58 


respectfully shows to this Honorable Cou|rt: 

‘ 

71 I. The nature of the controversy is as fbllows: 

The A-C Investment Association, Unincorporated, 
was organized by certain employees of Anderson, Clayton & 
Co. of Houston, Texas, in the fall of 1920. No Income was 
received during that year, but during the following year in¬ 
come was received, so that on December 5, 193}., its presi¬ 
dent wrote the Chief Deputy Collector at Austinj, Texas, in- 
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quiring whether the organization needed to file any kind of 
report to show it was entitled to exemption. On December 
7,1921 he was advised that the organization was not taxable. 
Accordingly, no reports or returns were filed until petitioner 
received a letter in January 1927 demanding that a claim for 
exemption on Form 1027 or a return be filed. A claim for 
exemption was accordingly filed as soon as Form 1027 was 
made available. No action was taken upon said claim for 
exemption until April 25, 1928 at which time a letter was 
dispatched to petitioner via a deputy collector advising that 
the Commissioner had denied the claim and that the deputy 
collector would prepare the returns. 

On February 1, 1929, upon examinations of the returns 
prepared by the collector the Commissioner of Internal 
Revenue mailed a notice of the deficiencies and penalties for 
the years 1921 to 1927 inclusive, and on March 18, 1929 
an appeal was filed with the Board of Tax Appeals, under 
docket No. 43192. 

On June 3,1930 the Commissioner mailed to petitioner the 
notice of deficiency in income tax for the year 1928 and on 
July 28, 1930 an appeal was filed with the Board of Tax 
Appeals. 

72 The appeal came up for hearing on December 2, 
1930 at which time an order was entered consolidat¬ 
ing the two appeals for hearing and decision and with the 
permission of the Board an amended petition filed. The 
points upon which the appeal were based were as follows: 

(1) That petitioner was not a corporation liable to tax 
under the various revenue acts. 

(2) That petitioner is a mutual savings bank not having 
a capital stock represented by shares and is exempt from 
tax. 

(3) That petitioner is a cooperative bank without capital 
stock organized and operated for mutual purposes. 

(4) That petitioner was entitled to deduct from income 
the amount paid to depositors upon their deposits as inter¬ 
est on indebtedness. 

(5) That petitioner was not liable for penalty for failure 
to file returns for the years 1921 to 1927 inclusive. 

Decision was rendered by the Board on November 4, 1931, 
and final orders of redetermination entered on November 5, 
1931, approving the determination of the Commissioner of 
Internal Revenue. 
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II. Designation of Court of Review .—The petitioner who 
is aggrieved by the said findings of fact, opinion, decision 
and orders, in the respects hereinafter set out, is an un¬ 
incorporated voluntary mutual savings association organ¬ 
ized and existing under the laws of the state of Texas with 
its principal place of business at Houston, Texas, within the 
First Internal Revenue District of Texas. It hab been stipu¬ 
lated and agreed by and between the parties hereto in ac¬ 
cordance with the provisions of Section 1002 (d) of the 
Revenue Act of 1926 that the decision by whicjh petitioner 
is aggrieved may be reviewed by the Court of Appeals of 
the District of Columbia, such agreement being filed here¬ 
with. 

73 HI. The petitioner as a basis for review, makes 
the following assignments of error: 

1. The Board erred in holding that the petitioner was a 

corporation subject to tax under the terms of the Revenue 
Acts of 1918,1921, 1924 and 1926. ! 

2. If the petitioner is a corporation within the meaning 

of those Acts the Board erred in refusing to hold that peti¬ 
tioner is a mutual savings bank not having a cjapital stock 
represented by shares and therefore entitled tj> exemption 
under the provisions of Section 231 of the Revenue Acts of 
1918, 1921, 1924 and 1926. ! 

3. The Board erred in failing to hold that the amount 
paid depositors upon their deposits as required] by the con¬ 
stitution and by-laws was deductible by petitioner as in¬ 
terest paid on indebtedness. 

4. The Board erred in approving the action of the Com¬ 
missioner in adding a penalty of 25 per centum for the 
years 1921 to 1927, inclusive, to the amount of; tax due by 
petitioner. 

5. The Board erred in finding any taxes or penalties due 
from petitioner. 

6. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“At the time of petitioners organization the dnly savings 
banks available in Houston were stock or commercial banks 
or savings departments of national banks.” 

. ! 

74 7. The Board erred in failing to find in accordance 
with the agreed statements of fact and the undis¬ 
puted evidence before it as follows: 
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“The units or shares of interest as shown in Article III 
of the constitution were adopted in order to save account¬ 
ing expense. $10 was decided upon for convenience in com¬ 
putation.” 

8. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“A member was permitted to withdraw any number of 
his units without withdrawing all at any time, such partial 
withdrawal being subject to the same rules as a complete 
withdrawal. All applications for withdrawal were 
promptly met, it never having been necessary to postpone 
withdrawal for the three months period provided.” 

9. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows : 

“The small amounts of income carried from one quarter 
to the next resulted primarily, for convenience in account¬ 
ing, from figuring earnings on a percentage basis such as 
7.4 per cent although earnings were slightly in excess of 
that. There were also cases where amounts necessarv to 
print statements for distribution to members were with¬ 
held at the end of the accounting period.” 

10. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“At the end of each quarter the Treasurer was required 
to turn over to the Secretary a statement of the total sum 
received from all sources together with disbursements and 
details as to character of investment. To participate in the 
profits deposits were required to be made before the fifth 
day of the month. It was further provided that profits 
should be determined and credited on the basis of the 
75 units owned by the respective members upon such 
regulations and upon such basis as the Executive 
Committee approved.” 

11. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 
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“The petitioner advised each member as toj what his 
earnings had been in order that he might report them for 
income tax purposes. Its president testified that he him¬ 
self reported the amounts he received as interest in his in¬ 
dividual return.” 


! 

* ! 

12. The Board erred in failing to find in accordance with 

the agreed statements of fact and the undisputed evidence 
before it as follows: 


“Authority to make such outright purchases !of real es¬ 
tate and securities was included in the by-laws is it might 
be necessary to foreclose on real estate or othqr security 
against which loans were made.” 


13. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 


• i 

“Following its third year of operation a circular was 
printed and issued to members in which the policy of A-C 
Investment Association was stated as follows: 

4 This Association is an unincorporated mutiial savings 
institution. 

Funds received from members in payment for units of 
interest are invested in conservative real estat^ mortgage 
and high class bonds. j 

More than 15 per cent of these investments are such as 
can be cashed immediately. 

As conditions vary we will not hesitate to aqcept a less 
rate of income when that is necessary, but we db endeavor 
at all times to secure investments which yield the best re¬ 
turn of those meeting our requirements. 




14. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

I 

76 “On April 25, 1928 after numerous conferences 
petitioner was notified by letter from the Collector of 
Internal Revenue that the Commissioner had determined it 
was not exempt and that the letter was bein^ sent by a 
deputy collector who would assist in the preparation of 
proper corporation income tax returns.” 
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15. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“Delinquent returns for the years 1920 to 1927 inclusive, 
were accordingly prepared by the Collector of Internal 
Revenue, and the taxes involved proposed thereon.” 

16. The Board erred in failing to find in accordance with 
Paragraph 13 of the agreed statement of facts that: 

“It was only after having been advised by the office of 
the Collector that it was not taxable that petitioner filed no 
income tax returns for the years 1920 to 1927 inclusive, and 
paid no tax for those years.” 

Wherefore your petitioner prays that this Honorable 
Court may review said findings, decision, opinion and order 
and reverse and set aside the same and that the Clerk of 
the said United States Board of Tax Appeals be directed 
to transmit and deliver to the Clerk of said Court certified 
copies of all documents material to the consideration of the 
foregoing petition for review and as required by the rules 
of said court and statutes made and provided. 

And vour petitioner will ever prav. 

A-C INVESTMENT ASSOCIATION 
(UNINCORPORATED), 

(Signed) By R. C. FULBRIGHT. 

(Signed) JOHN C. WHITE. 

(Signed) R, C. FULBRIGHT, 

Counsel . 

77 District of Columbia : 

Personally appeared before me R. C. Fulbright, who, 
upon being duly sworn, deposes and says that he is a mem¬ 
ber of and counsel for A-C Investment Association, Unin¬ 
corporated, duly authorized to sign the foregoing petition; 
that he has read the same and that the facts therein set 
forth are true to the best of his knowledge and belief and 
that the said petition is filed in good faith. 

(Signed) ! R. C. FULBRIGHT. 

Subscribed and sworn to before me this 4th day of May, 
1932. 

(Sgd.) i JESSIE S. LANE, 

Notary Public . 
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78 Filed May 4, 1932. 

Court of Appeals of the District of Columbia, *1-Term, 

1932. 

No. 49682. 

A-C Investment Association (Unincorporated) 

v. 

Commissioner of Internal Revenue, j 

Petition for Review of Decision of the United States Board 

of Tax Appeals . 

i 

To the Honorable the Judges of the Court of [\ppeals of 
the District of Columbia: 

A-C Investment Association (Unincorporated) in support 
of this petition filed in accordance with the provisions of 
Section 1001 of the Revenue Act of 1926, as ajnended by 
the Revenue Act of 1928, for review of the decision of the 
United States Board of Tax Appeals rendered on the fourth 
day of November, 1931, approving a deficiency in income 
and profits taxes and penalties for the calendar year 1928 in 
the sum of $6,928.50, respectfully shows to this! Honorable 
Court: i 

I. The nature of the controversy is as follows j The A-C 
Investment Association, Unincorporated, was organized by 
certain employees of Anderson, Clayton & Co., pf Houston, 
Texas, in the fall of 1920. No income w^s received 

79 during that year, but during the following year in¬ 
come was received, so that on December j5, 1931, its 

president wrote the Chief Deputy Collector at Austin, 
Texas, inquiring whether the organization needed to file 
any kind of report to show it was entitled to exemption. 
On December 7, 1921 he was advised that the organization 
was not taxable. Accordingly, no reports or returns were 
filed until petitioner received a letter in January, 1927 de¬ 
manding that a claim for exemption on Form 1027 or a 
return be filed. A claim for exemption was Accordingly 
filed as soon as Form 1027 was made available. No action 
was taken upon said claim for exemption until April 25, 




62 A-C INVESTMENT ASSN., UNINCORP., VS. 

1928 at which time a letter was dispatched to petitioner via 
a deputy collector advising that the Commissioner had 
denied the claim and that the deputy collector would pre¬ 
pare the returns. Return for the year 1928 was duly filed 
by taxpayer. 

On February 1, 1929, upon examinations of the returns 
prepared by the collector the Commissioner of Internal 
Revenue mailed a notice of the deficiencies and penalties 
for the years 1921 to 1927 inclusive, and on March 18, 1929 
an appeal was filed with the Board of Tax Appeals. 

On June 3, 1930 the Commissioner mailed to petitioner 

the notice of deficiencv here involved for the vear 1928 and 

» • 

on July 28, 1930 an appeal was filed with the Board of Tax 
Appeals under Docket Number 49682. 

The appeal came up for hearing on December 2, 1930 at 
which time an order was entered consolidating the two ap¬ 
peals for hearing and decision and with the permission of 
the Board an amended petition filed. The points 
80 upon which this appeal was based were as follows: 

(1) That petitioner was not a corporation liable to tax 
under the various revenue acts. 

(2) That petitioner is a mutual savings bank not having 
a capital stock represented by shares and is exempt from 
tax. 

(3) That petitioner is a cooperative bank without capital 
stock organized and operated for mutual purposes. 

(4) That petitioner was entitled to deduct from income 
the amount paid to depositors upon their deposits as in¬ 
terest on indebtedness. 

Decision was rendered by the Board on November 4, 1931, 
and final orders of redetermination entered on November 5, 
1931, approving the determination of the Commissioner of 
Internal Revenue. 

II. Designation of Court of Review .—The petitioner who 
is aggrieved by the said findings of fact, opinion, decision 
and orders, in the respects hereinafter set out, is an unin¬ 
corporated voluntary mutual savings association organized 
and existing under the laws of the state of Texas with its 
principal place of business at Houston, Texas, within the 
First Internal Revenue District of Texas and filed its re¬ 
turn for 1928 in that District. It has been stipulated 
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and agreed by and between the parties hereto in ac¬ 
cordance with the provisions of Section 1002 (d) of the 
Revenue Act of 1926 that the decision by which petitioner 
is aggrieved may be reviewed by the Court of Appeals of 
the District of Columbia, such agreement being filed here¬ 
with. | 

ITT. The petitioner as a basis for review, mak^s the fol¬ 
lowing assignments of error; 

81 1. The Board erred in holding that the petitioner 
was a corporation subject to tax under the terms of 

the Revenue Act of 1928. 

2. If the petitioner is a corporation within the meaning 
of those Acts the Board erred in refusing to hold that peti¬ 
tioner is a mutual savings bank not having a capital stock 
represented by shares and therefore entitled to (exemption 
under the provisions of Section 103 of the Revenue Act of 
1928. 

3. The Board erred in failing to hold that the amount 
paid depositors upon their deposits as required t>v the con¬ 
stitution and by-laws was deductible by petitioner as in¬ 
terest paid on indebtedness. 

4. The Board erred in finding anv taxes due from 

O w 

petitioner. 

5. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

4 4 At the time of petitioners organization the oijily savings 
banks available in Houston were stock or commercial banks 
or savings departments of national banks.” 

6. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“The units or shares of interest as shown in [Article III 
of the constitution were adopted in order to save account¬ 
ing expense. $10 was decided upon for convenience in 
computation.” 

7. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

i 

82 “A member was permitted to withdraw any num¬ 
ber of his units without withdrawing all a|t any time, 

i 

i 

i 

i 
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such partial withdrawal being subject to the same rules as 
a complete withdrawal. All applications for withdrawal 
were promptly met, it never having been necessary to post¬ 
pone withdrawal for the three months period provided.’’ 

8. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“The small amounts of income carried from one quarter 
to the next resulted primarily, for convenience in account¬ 
ing, from figuring earnings on a percentage basis such as 
7.4 per cent although earnings were slightly in excess of 
that. There were also cases where amounts necessary to 
print statements for distribution to members were with¬ 
held at the end of the accounting period.” 

9. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“At the end of each quarter the Treasurer was required 
to turn over to the Secretary a statement of the total sum 
received from all sources together with disbursements and 
details as to character of investment. To participate in 
the profits deposits were required to be made before the 
fifth day of the month. It was further provided that profits 
should be determined! and credited on the basis of the 
units owned by the respective members upon such regula¬ 
tions and upon such basis as the Executive Committee 
approved.” 

10. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“The petitioner advised each member as to what his 
earnings had been in order that he might report them for 
income tax purposes. Its president testified that he him¬ 
self reported the amounts he received as interest in his 
individual return.” 

83 11. The Board erred in failing to find in accord¬ 

ance with the agreed statements of fact and the un¬ 
disputed evidence before it as follows: 
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“Authority to make such outright purchases of real 
estate and securities was included in the bylaws as it 
might be necessary to foreclose on real estate or other 
security against which loans were made.” i 

12. The Board erred in failing to find in accordance with 
the agreed statements of fact and the undisputed evidence 
before it as follows: 

“Following its third year of operation a circular was 
printed and issued to members in which the pblicy of A-C 
Investment Association was stated as follows:! 

‘This Association is an unincorporated mutual savings 
institution. 

Funds received from members in payment for units of 
interest are invested in conservative real estate mortgage 
and high class bonds. 

More than 15 per cent of these investments are such as 
can be cashed immediately. 

As conditions vary we will not hesitate to Accept a less 
rate of income when that is necessary, but we do endeavor 
at all times to secure investments which vi^ld the best 
return of those meeting our requirements.’ ” ! 

Wherefore your petitioner prays that this Honorable 
Court may review said findings, decision, opinion and order 
and reverse and set aside the same and that the Clerk of the 
said United States Board of Tax Appeals be i directed to 
transmit and deliver to the Clerk of said Coiirt certified 
copies of all documents material to the consideration of the 
foregoing petition for review and as required by the rules 
of said court and statutes made and provided. 

84 And vour petitioner will ever pray. 

A-C INVESTMENT ASSOCIA- 
TION (UNINCORPORATED), 
(Signed) By R. C. FULBRIGHT. j 

(Signed) JOHN C. WHITE, 

(Signed) R, C. FULBRIGHT, | 

Counsel. 

District of Columbia : 

l 

Personally appeared before me R. C. Fulbright, who, 
upon being duly sworn, deposes and says that hb is a mem- 

5—585 6a I 
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ber of and counsel for A-C Investment Association, Unin¬ 
corporated, duly authorized to sign the foregoing petition; 
that he has read the same and that the facts therein set 
forth are true to the best of his knowledge and belief and 
that the said petition is filed in good faith. 

(Signed) R. C. FULBRIGHT. 

Subscribed and sworn to before me this 4th day of May, 
1932. 

(Sgd.) JESSIE S. LANE, 

i Notary Public . 

85 Filed Oct. 19, 1932. 

United States Board of Tax Appeals. 

Docket No. 43142. Docket No. 49682. 

A-C Investment Association (Unincorporated) 

v. 

Commissioner of Internal Revenue. 

It is hereby stipulated and agreed, by and between the 
parties to this proceeding, through their respective coun¬ 
sel of record, that at the hearing of these cases before the 
Board of Tax Appeals, the following evidence, additional 
and supplementary to that included by the Board in its 
Findings of Fact, was introduced and given: 

I. At the time of petitioner’s organization the only sav¬ 
ings banks available in Houston were stock or commercial 
banks or savings departments of national banks. 

II. The units or shares of interest as shown in Article 
III of the constitution were adopted in order to save ac¬ 
counting expense. $10 was decided upon for convenience 
in computation. 

III. A member was permitted to withdraw any number 
of his units without withdrawing all at any time, such par¬ 
tial withdrawal being subject to the same rules as a com¬ 
plete withdrawal. All applications for withdrawal were 
promptly met, it never having been necessary to postpone 

withdrawal for the three months’ period provided. 

86 IV. The small; amounts of income carried from 

one quarter to the next resulted primarily, for con¬ 
venience in accounting, from figuring earnings on a per¬ 
centage basis such as 7.4 per cent although earnings were 
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slightly in excess of that. There were also ^ases where 
amounts necessary to print statements for distribution to 
members were withheld at the end of the accounting 
period. 

V. At the end of each quarter the Treasurer was re¬ 

quired to turn over to the Secretary a statement of the 
total sum received from all sources together wfth disburse¬ 
ments and details as to character of investment. To par¬ 
ticipate in the profits deposits were required!to be made 
before the fifth day of the month. It was further pro¬ 
vided that profits should be determined and credited on 
the basis of the units owned by the respective members 
upon such regulations and upon such basis a^ the Execu¬ 
tive Committee approved. j 

VI. The petitioner advised each member as to what his 
earnings had been in order that he might repqrt them for 
income tax purposes. Its president testified tjhat he him¬ 
self reported the amounts he received as interest in his 
individual return. 

VII. Section 9 of the By-Laws contained tlfe following 
provision: 

The Executive Committee may purchase outfight stocks, 
bonds, real estate, or other things of value vjhich, in the 
opinion of the members, will constitute a sound and profit¬ 
able investment for the Association. All rea} estate pur¬ 
chases must be on unanimous vote of this committee. The 
title to all such property shall be carried in the name of 
some one member acting as Trustee. 

87 Petitioner’s witness, its former President and its 
General Counsel, who assisted in the preparation 
of the By-Laws, testified with respect to the foregoing pro¬ 
vision as follows: 

Q. I)o you know the purpose of that provision? A. 
Practically all of our investments were logins on first 
mortgage jiroperty, except some loans to members on 
their pass books. Now, we might have to foreclose on 
the properties and become the owners of real estate. In 
the case of members, they could put up additional security. 
They might have security of some character, a^id we might 
have to foreclose on them. In drawing the bV-laws, which 
I drew, I wanted to make them broad enough to include 
that situation. 
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VIII. Following its third year of operation a circular 
was printed and issued to members in which the policy of 
A-C Investment Association was stated as follows: 

This Association is an unincorporated mutual savings 
institution. 

Funds received from members in payment for units 
of interest are invested in conservative real estate mort¬ 
gage and high class bonds. 

More than 15 per cent of these investments are such as 
can be cashed immediatelv. 

As conditions vary w’e will not hesitate to accept a less 
rate of income £hen that is necessary, but we do endeavor 
at all times to secure investments w’hich yield the best re¬ 
turn of those meeting our requirements. 

IX. Thereafter additional information was furnished 
and conferences held on the claim for exemption until by 
letter dated April 25, 1928, signed by the Collector, the 
Association w’as advised the Commissioner had deter¬ 
mined it w’as not exempt and advising that a deputy col¬ 
lector w^as being sent to assist in the preparation of proper 
income tax returns. 

Thereafter delinquent returns w T ere prepared by the 
Collector for the years 1920 to 1927, and deficien- 
88 cies based upon the petitioner’s net income as 
show’n therein w’ere thereafter determined bv the 
Commissioner, and included in the Notice of Deficiencies 
mailed to petitioner with respect to those years. 

X. After having received in 1921 the letter of the Col¬ 
lector with respect to the taxability of the petitioner, the 
petitioner filed no income tax returns for the years 1920 
to 1927. 

(Paragraphs numbered for convenience of reference 
onlv.) 

(Signed) R. C. FULBRIGHT, 

(Signed) JOHN C. WHITE, 

• i Counsel for Petitioner. 

No objection. 

C. M. CHAREST, 

Counsel for Respondent. 

Approved. 

(S.) ERNEST H. VAN FOSS AN, 

Member. 



DAVID BURNET, COMMR. OF INT. REVENUE. 


69 


89 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 28, 1932. 

United States Board of Tax Appeals. 

Docket No. 43192. Docket No. 49682. 

A-C Investment Association (Unincorporated), 

v. 

Commissioner of Internal Revenue, 

Motion to Consolidate Above Proceedings on Appeal to the 
Court of Appeals of the District of Colurqbia. 

Comes now A-C Investment Association (Unincorpo¬ 
rated) by its attorneys and respectfully movis that the 
above proceedings Dockets Nos. 43192 and 49^82 be con¬ 
solidated for hearing and decision on appeal to the Court 
of Appeals of the District of Columbia and in j support of 
such motion respectfully represents: j 

1. That said causes were consolidated for nearing and 
decision by the Board of Tax Appeals and that the facts and 
petitioner are exactly the same in both proceedings, the only 
difference being that Docket 43192 covers the years 1921 to 
1927 while Docket 49682 relates to the year 192$. 

2. That consolidation of such proceedings will expedite 
the consideration of such proceedings and will make it un¬ 
necessary to file exactly identical statements cpf evidence 
therein. 

(Signed) R. C. FULBRIQHT, 

(Signed) JOHN C. WHITE, 

Attorneys for Petitioner . 

Agreed to. 

C. M. CHAREST, 

Attorney for Respondent . 
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90 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 29,1932. 

Before the United States Board of Tax Appeals. 

Dockets 43192 and 49682, Consolidated. 

A-C Investment Association, Unincorporated, 

vs. 

Commissioner of Internal Revenue, Respondent. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within the time as enlarged 
by the Board for filing and transmission of the record, 
transmit to the Clerk of the Court of Appeals of the District 
of Columbia certified copies of the following documents: 

1. Docket entries of proceedings before the United States 
Board of Tax Appeals. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decisions of the Board. 

4. Petitions for review of decisions of the Board. 

5. Agreement for review by Court of Appeals of the Dis¬ 
trict of Columbia. 

6. Stipulation of evidence additional and supplementary 
to that included by Board in its findings of fact. 

7. Orders enlarging time for transmission of the record 
to Court of Appeals for the District of Columbia not in¬ 
cluded in record. 

8. Order consolidating proceedings on appeal to the Court 
of Appeals of the District of Columbia. 

9. This praecipe. 

The foregoing to be prepared, certified and trails- 

91 mitted as required by law’ and the rules of the Court 
of Appeals of the District of Columbia. 

(Signed) R. C. FULBRIGHT, 

(Signed) I JOHN C. WHITE, 

Attorneys for Petitioner. 

Service of this praecipe is accepted and the privilege of 
filing a counter praecipe is hereby waived. 

i C. M. CHAREST, 

Attorney for Respondent. 
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92 United States Board of Tax Appeals, Washington. 

Docket Nos. 43192 and 49682. 

A-C Investment Association, Unincorporated, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Certificate . j 

I, B. D. Gamble, clerk of the U. S. Board of Taxi Appeals, 
do hereby certify that the foregoing pages, 1 to 91, inclusive, 
contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in mjp office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand anjd affix the 
seal of the United States Board of Tax Appeals, at Wash¬ 
ington, in the District of Columbia, this 21st dav bf Novem¬ 
ber, 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

• _ i 7 

Clerk United States Board of Tax Appeals . 

93 United States Board of Tax Appeals. 

Docket No. 49682. 

A-C Investment Assn. (Unincorporated), Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of thb evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Cojirt of Ap- 
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peals for the District of Columbia, be and it is hereby ex¬ 
tended to December 1, 1932. 

(Signed) JOHN M. STERNHAGEN, 

M ember. 

Dated Washington, D. C., Oct. 25, 1932. 

jd. 


A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

94 United States Board of Tax Appeals. 

Docket No. 43192. 

A-C Investment Assn. (Unincorporated), Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is extended to 
Dec. 1 1932. 

’(Signed) ; JOHN M. STERNHAGEN, 

Member. 

Dated Washington, D. C., Oct. 25, 1932. 

id. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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95 United States Board of Tax Appeals 1 . 

Docket No. 49682. 

A-C Investment Association (Unincorporated) j Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time. 

Upon motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 
Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia, be and it is! hereby ex¬ 
tended to November 1, 1932. 

(Signed) EUGENE BLiCK, 

Member . 

Dated Washington, D. C., August 19, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk. 

B. D. GAMBLE, 

Clerk U. S. Board of T-aoti Appeals. 

96 United States Board of Tax Appealk 

Docket No. 43192. ! 

I 

* 

A-C Investment Association (Unincorporated)^ Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time. 

Upon motion of counsel for the petitioner an& consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 

6—5856a 
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review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia, be and it is hereby ex¬ 
tended to November 1, 1932. 

(Signed) i EUGENE BLACK, 

Member . 

Dated Washington, D. C., August 19, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk. 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

97 United States Board of Tax Appeals. 

Docket No. 49682. 

A-C Investment Assn. (Unincorporated), Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence and 
transmission and delivery of the record sur petition for re¬ 
view of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to September 1, 1932. 

(Signed) LOGAN MORRIS, 

Member . 

Dated Washington, D. C., June 23, 1932. 

jd- 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk . 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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98 United States Board of Tax Appeals;. 

Docket No. 43192. 

A-C Investment Association (Unincorporated) ^ Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of record sur petition for 
review of the above entitled proceeding in the Qourt of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to September 1, 1932. 

(Signed) LOGAN MORRIS, 

j Member. 

Dated Washington, D. C., June 23, 1932. | 

jd. 

A true copy. Teste: ! 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk. 

B. D. GAMBLE, 

Clerk U. S. Board of Ta% Appeals. 

Endorsed on cover: Board of Tax Appeals] No. 5856. 
A-C Investment Association, Unincorporated, appellant, vs. 
David Burnet, Commissioner of Internal Revenue, and No. 
5857, A-C Investment Association, Unincorporated, appel¬ 
lant, vs. David Burnet, Commissioner of Internal Revenue. 
Court of Appeals, District of Columbia. Fil^d Nov. 26, 
1932. Henry W. Hodges, Clerk. 
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No. 5856. 
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A-C Investment Association, Unincorporated, 

Appellant, 
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David Burnet, Commissioner of Internal Revenue. 

and 

No. 5857. 

A-C Investment Association, Unincorporated, 

Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 


Appeals from the Board of Tax Appeals 


BRIEF FOR AFFELLANT. 


STATEMENT OF NATURE OF THE CA$E. 

| 

For the purpose of promoting thrift and encourag¬ 
ing savings, Congress has throughout the history of 
internal revenue acts refrained from taxing ‘‘savings 
banks having no capital stock whose business is con- 


2 


fined to receiving deposits and loaning same on inter¬ 
est for the benefit of the depositors only.” With the 
same beneficent intention in the Revenue Act of 1913 
“mutual savings banks not having a capital stock 
represented by shares” were exempted. This same 
language was continued in Section 231 of the 1918 Act 
and in each subsequent revenue act. Domestic build¬ 
ing and loan associations and “cooperative banks with¬ 
out capital stock organized and operated for mutual 
purposes and without profit” were also exempted. 

In 1920 a group of individuals at Houston, Texas, 
decided to form a mutual savings association without 
any capital stock for the purpose of collecting their 
savings and investing them for the benefit of the de¬ 
positors only. This organization was formed follow¬ 
ing as nearly as possible the methods of operation 
pursued by incorporated stock savings banks in Texas, 
except that no person connected therewith received any 
salary, nor any compensation nor profit of any charac¬ 
ter except the amount which he received as a depositor. 

This organization was named U A-C Investment As¬ 
sociation” and operated for a number of years upon 
the assumption and understanding that it was a “mu¬ 
tual savings bank without a capital stock represented 
by shares” and was exempt from taxation. This un¬ 
derstanding was justified by written advice from the 
office of Collector of Internal Revenue, who at the time 
(1921) was authorized to determine what organiza¬ 
tions were exempt, and was in accord with decisions of 
the Commissioner then outstanding in 0. D. 508, 2 
C. B. 207, and 0. D. 703, 3 C. B. 235. 

There is no question but what the association comes 
within the general purview of the undertakings re¬ 
ferred to in the statute, in that it is purely a savings 
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association and is purely mutual, but in 1928, pearly 
eight years after its operations began, the Commis¬ 
sioner of Internal Revenue ruled it was not withjin the 
technical provisions of the statute, and that heavy pen¬ 
alties should be assessed for its failure to file returns 
as a corporation. 

Upon appeal to the Board of Tax Appeals the! latter 
body has sustained the Commissioner; and the^e two 
cases are appeals from the decision of the Board of 
Tax Appeals determining a deficiency in tax of $26,- 
203.97 for the years 1920 to 1928, inclusive, and jpenal- 
ties of $4,818.85 for failure to file returns for th^ years 
1920 to 1927 inclusive. Docket 43192 involves the 
period 1920 to 1927, and Docket 49682 covers thp year 
1928. The issues are identical except that penalties 
were assessed for the first period only. 

The primary question is whether petitioner j is en¬ 
titled to exemption as “a mutual savings ba^k not 
having a capital stock represented by shares,” under 
section 231 of the Revenue Acts of 1918, 1921, 1924 
and 1926 and Section 103 of the 1928 Act. Bec4use of 
the unusual nature of the organization petitioner also 
contends that it should not be classified as a corpora¬ 
tion. The Board of Tax Appeals devoted moslj of its 
attention to this minor point. 

If either of these points is decided in its favdr peti¬ 
tioner is not liable for the taxes or penalties assessed 
for failure to file returns. It is also contended, how¬ 
ever, that no penalties are properly due in any ckse. 

The evidence before the Board was stipulated by the 
parties except for certain supplementary and juncon- 
troverted testimony given by the first president of the 
organization. There is therefore no controversy as to 
the basic facts. Most of the facts before the Board 
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deemed material by the parties were included in the 
findings of fact, but certain additional uncontroverted 
facts presented to the Board which it is deemed were 
pertinent are contained in the stipulation found at page 
66 of the record. 

ERRORS TO BE RELIED UPON. 

The chief errors relied upon by petitioner are con¬ 
tained in the first five assignments of errors found on 
page 57 of the record as follows : x 

tk l. The Board erred in holding that the peti¬ 
tioner was a corporation subject to tax under the 
terms of the Revenue Acts of 1918, 1921, 1924 and 
1926. 

2. If the petitioner is a corporation within the 
meaning of those Acts the Board erred in refusing 
to hold that petitioner is a mutual savings bank 
not having a capital stock represented by shares 
and therefore entitled to exemption under the pro¬ 
visions of Section 231 of the Revenue Acts of 1918, 
1921, 1924 and 1926. 

3. The Board erred in failing to hold that the 
amount paid depositors upon their deposits as re¬ 
quired by the constitution and by-laws was deduct ¬ 
ible by petitioner as interest paid on indebtedness. 

4. The Board erred in approving the action of 
the Commissioner in adding a penalty of 25 per 
centum for the years 1921 to 1927, inclusive, to 
the amount of tax due by petitioner. 

5. The Board erred in finding any taxes or penal¬ 
ties due from petitioner.’’ 

For the purpose of getting certain additional facts 
before the court petitioner made certain assignments 

i Similar assignments | covering the year 1928 begin on page 63 of 
the record. 
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of error as to the Board’s failure to make certain addi- 

i 

tional findings of fact which have been incorporated 
in the stipulation found at pages 66 to 68 of the Rec¬ 
ord. These assignments were as follows: 

“6. The Board erred in failing to findj in ac¬ 
cordance with the agreed statements of fhct and 
the undisputed evidence before it as follow^: 

‘At the time of petitioners organization the 
only savings banks available in Houstoin were 
stock or commercial banks or savings depart¬ 
ments of national banks.’ 

i 

7. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows: 

‘The units or shares of interest as shown in 
Article III of the constitution were adopted in 
order to save accounting expense. $10 was de¬ 
cided upon for convenience in computation.’ 

i 

8. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fa|ct and 
the undisputed evidence before it as follows: 

‘A member was permitted to withdrafw any 
number of his units without withdrawing all at 
any time, such partial withdrawal being Subject 
to the same rules as a complete withdrawal. All 
applications for withdrawal were promptly met, 
it never having been necessary to postpone with¬ 
drawal for the three months period provided.’ 

9. The Board erred in failing to find jin ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows': 
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‘The small amounts of income carried from 
one quarter to the next resulted primarily, for 
convenience in accounting, from figuring earn¬ 
ings on a percentage basis such as 7.4 per cent 
although earnings were slightly in excess of 
that. There were also cases where amounts 
necessary to print statements for distribution to 
members were withheld at the end of the ac¬ 
counting period/ 

10. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows: 

‘At the end of each quarter the Treasurer was 
required to turn over to the Secretary a state¬ 
ment of the total sum received from all sources 
together with disbursements and details as to 
character of inevstment. To participate in the 
profits deposits were required to be made be¬ 
fore the fifth dav of the month. It was further 

* 

provided that profits should be determined and 

credited on the basis of the units owned bv the 

* 

respective members upon such regulations and 
upon such basis as the Executive Committee ap¬ 
proved. ’ 

11. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows: 

‘The petitioner advised each member as to 
what his earnings had been in order that he 
might report them for income tax purposes. Its 
president testified that he himself reported the 
amounts he received as interest in his indi¬ 
vidual return.’ 
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12. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows: 

‘Authority to make such outright purchases 
of real estate and securities was included in the 
by-laws as it might be necessary to foreclose on 
real estate or other security against which loans 
were made.’ 

13. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as folloys: 

‘Following its third year of operation a cir¬ 
cular was printed and issued to menjbers in 
which the policy of A-C Investment Association 
was stated as follows: j 

This Association is an unincorporated mu¬ 
tual savings institution. 

Funds received from members in payment 
for units of interest are invested inj conser¬ 
vative real estate mortgage and high class 
bonds. 

More than 15 per cent of these investments 
are such as can be cashed immediately. 

As conditions vary we will not hesitate to 
accept a less rate of income when that is nec¬ 
essary, but we do endeavor at all tinde to se¬ 
cure investments which yield the best return 
of those meeting our requirements.’! 

14. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows: 

‘On April 25, 1928, after numerous! confer¬ 
ences petitioner was notified by letter from the 


i 

i 
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Collector of Internal Revenue that the Commis¬ 
sioner had determined it was not exempt and 
that the letter was being sent by a deputy col¬ 
lector who would assist in the preparation of 
proper corporation income tax returns.’ 

15. The Board erred in failing to find in ac¬ 
cordance with the agreed statements of fact and 
the undisputed evidence before it as follows: 

‘Delinquent returns for the years 1920 to 1927 
inclusive, were accordingly prepared by the Col¬ 
lector of Internal Revenue, and the taxes in¬ 
volved proposed thereon.’ 

16. The Board erred in failing to find in ac¬ 
cordance with Paragraph 13 of the agreed state¬ 
ment of facts that: 

‘It was only after having been advised by the 
office of the Collector that it was not taxable 
that petitioner filed no income tax returns for 
the years 1920 to 1927, inclusive, and paid no 
tax for those years.’ 

STATEMENT OF FACTS. 

The A-C Investment Association was organized in 
the year 1920 and during the years in question had its 
principal place of business in Houston, Texas. The 
use of the word “unincorporated” after its name was 
begun on December 18, 1928. 

In 1920 conditions were such in Houston that there 
was little opportunity for people of small means to 
make safe investments of their funds in any other way 
than by depositing them in the savings banks, which 
paid interest at the rate of 4 per cent per annum. 
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(Record, page 38.) At the time of petitioner’s Organi¬ 
zation the only savings banks available in Houston 
were stock or commercial banks or savings depart¬ 
ments of national banks. (Record, page 66.) |At that 
time certain of the employees of Anderson, Clayton & 
Co., which was a large cotton firm operating iii Hous¬ 
ton, were being induced to purchase speculative oil 
stocks of doubtful value and the firm became interested 
in attempting to relieve a situation which was Reading 
its employees into dangerous investments. Certain of 
the employees also became concerned over the condi¬ 
tion. There were then available for investment, how¬ 
ever, first mortgage notes paying interest at the rate 
of 8 per cent per annum and secured by real estate 
having a market value of double the amount] of the 
notes. Therefore, at a meeting held September 29, 
1920, the petitioner was organized in order tp create 
a means by which employees of Anderson, Clayton & 
Co. might pool their funds for investment in tile 8 per 
cent mortgage notes and other conservative securities. 
At that meeting a constitution and by-law of tl^e asso¬ 
ciation were duly adopted. The first three articles of 
the constitution read as follows: j 

Article I. ' 

Name. 

This Association shall be known as the A-C In¬ 
vestment Association. 

I 

Article II. 

Purpose. 

This association is formed by the empldyees of 
Anderson, Clayton & Co. of Houston, Texas, and 
affiliated organizations for the purpose of ^provid- 
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ing investment fund for the mutual benefit of the 
employees contributing thereto. (Record, page 
38.) 

Article III. 

Membership. 

Membership shall consist of units or shares of a 
par value of Ten Dollars ($10.00) each. These 
units may be purchased by any employee of An¬ 
derson, Clayton & Co., or of any company in which 
the controlling interest is owned bv Anderson, 
Clayton & Co. Units are purchasable only for 
cash and memberships are not transferable. (Rec¬ 
ord, page 39) 

The units or shares of interest as shown in Article 
III of the constitution were adopted in order to save 
accounting expense. $10 was decided upon for con¬ 
venience in computation. (Record, page 66.) 

The active control of the affairs of the association 
was lodged by the constitution in an executive commit¬ 
tee consisting of nine members of the association, to 
be elected at the annual meeting. The executive com¬ 
mittee was directed bv the constitution to hold meet- 
ings at least once a quarter and at such other times as 
the by-laws might provide. It was authorized to make 
loans, purchase property and invest funds in accor¬ 
dance with the by-laws of the association and to dele¬ 
gate its duties and powers to the officers or members 
thereof. It was provided that the executive committee 
should elect from its own members a president, vice- 
president, and secretary and treasurer. 

The constitution also provided for the holding of 
annual meetings of the association and for the calling 
of special meetings upon the request of the executive 
committee or upon the request of 20 members of the 
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association. It is provided further that all members of 
the association may vote at all meetings either in per¬ 
son or by proxy, and that each member shall be entitled 
to one vote for each of the units, described ^n Article 
III of the constitution, standing in his name, i 

The by-laws which were adopted by the association, 
after defining the duties of the officers, provide, among 
other things, that voting rights of the membqrs of the 
association shall terminate with the termination of 
employment of any member thereof by Anderson, 
Clayton & Co., or its affiliated companies, pursuant 
to the by-laws as amended, a member may voluntarily 
withdraw from the association, but in such ev^nt shall 
not be entitled to any profits for the current | quarter, 
during which the notice of withdrawal is givei} and the 
executive committee has the right to delay payment of 
the amount of the withdrawing member’s investment 
for a period of three months from the time the mem¬ 
bership is terminated. (Record, page 40.) 

A member was permitted to withdraw any number 
of his units without withdrawing all at any time, such 
partial withdrawal being subject to the same rijdes as a 
complete withdrawal. All applications for withdrawal 
were promptly met, it never having been necessary to 
postpone withdrawal for the three months’ period pro¬ 
vided. (Record, page 66.) 

It is provided that a reserve of 15 per cent of the 
total funds of the association must be invested jin such 
form as to be convertible into cash within 31 (lays, in 
order to meet the demands of withdrawing members. 
The by-laws as amended also provide that no ijnember 
may purchase more than 120 units or shares in toy one 
year. However, additional units may be purchased 
by a member and members of his family. 


i 


12 


Membership in the association is evidenced by pass 
books, in which are entered deposits made by employ¬ 
ees of Anderson, Clayton & Co. and its affiliated com¬ 
panies which deposits were made to purchase the units 
or shares described in Article III of the constitution 
hereinbefore quoted. The amount of the deposits is 
entered on a deposit slip and in the pass books. These 
pass books are similar in form to those issued by sav¬ 
ings banks in Houston. They contain columns for de¬ 
posits and the date thereof, separate columns showing- 
withdrawals and columns showing the member’s bal¬ 
ance. On the inside of the cover of the pass book there 
is printed a statement containing the following para¬ 
graph : 

This pass book is issued to a member of A-C Invest¬ 
ment Association and is nontransferable, except in 
accordance with the provisions of the constitution and 

bv-laws of said Association. The holder hereof in ac- 
•> 

cepting this pass book agrees to abide by and be bound 
by all the provisions of the constitution and by-laws of 
said Association, together with all changes in and 
amendments to same, and acts in pursuance thereof. 

On the back of the pass book there is the following 
printed indorsement: 

The A-C Investment Association, Houston, Texas. 

The object of this Association is to promote habits 
of thrift, and create a spirit of co-operation and mutual 
interest among the employees of Anderson, Clayton & 
Company, and to provide a means of profitable invest¬ 
ment of savings. 

Section 7 of the by-laws as amended provides, among 
other things, as follows: 

In the absence of any prescribed form of member¬ 
ship subscription, the pass book issued to members 
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will be evidence of such subscription and shall also be 
evidence of their interest in the Association. * * 

Under the provisions of the by-laws the executive 
committee designates a person to act as trustee, to 
whom is conveyed any property purchased by the asso¬ 
ciation, and the executive committee is authorized to 
require the trustee to make such declarations of trust 
with respect to the property held by him as in the 
committee’s judgment may be proper. These declara¬ 
tions of trust are not filed of record in any of the 
public offices in Houston but are simply held by the 
association through its executive committee. 

The investment policy adopted by the exeeutiye com¬ 
mittee was a conservative policy. It may purchase 
outright stocks, bonds, real estate or other things of 
value which will constitute a sound and profitable in¬ 
vestment. (Record, page 41.) 

Section 9 of the By-Laws contained the fallowing 
provision : 

The Executive Committee may purchase c^utright 
stocks, bonds, real estate, or other things of value 
which, in the opinion of the members, will constitute* 
a sound and profitable investment for the Association. 
All real estate purchases must be on unanimous vote 
of this committee. The title to all such property shall 
be carried in the name of some one member acting as 
Trustee. 

Petitioner’s witness, its former President hnd its 
General Counsel, who assisted in the preparation of 
the By-Laws, testified with respect to the foregoing 
provision as follows: 

Q. Do you know the purpose of that provision? A. 
Practically all of our investments were loans on first 
mortgage property, except some loans to members on 


i 

i 
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their pass books. Now, we might have to foreclose on 
the properties and become the owners of real estate. 
In the case of members, they could put up additional 
security. They might have security of some character, 
and we might have to foreclose on them. In drawing 
the by-laws, which I drew, I wanted to make them broad 
enough to include that situation. (Record, page 67.) 

Between October 5, 1920, and December 31, 1928, 
the members’ accounts increased from $8,590 to $859,- 
535.37. The number of members increased from 36 in 
1920, to 444 in 1927. 

The financial statements of the association show that 
the funds of the association have been invested from 
time to time in real estate mortgage notes, purchased 
through trust companies and trust departments of 
banks, industrial bonds, United States Treasury cer¬ 
tificates, United States Liberty Bonds, stock in build¬ 
ing and loan associations, first mortgage loans, made 
directlv to the borrower, and loans to members on their 
pass books. The loans to members on the security 
of their pass books were inconsiderable in amounts and 
constituted but a slight fraction of the investments 
made by the executive committee. The investments 
made by the association increased from year to year. 
On December 31, 1920, the assets were $18,763.83. On 
December 31, 1928* the total assets of the association 
amounted to $918,217.54. Included in these assets were 
real estate notes purchased through trust companies 
and trust departments of banks, amounting to $360,- 
951.55; stock in building and loan associations, $5,000; 
first mortgage loans taken direct from the borrowers, 
$521,150.79; and loans to members on pass books, 
$3,000. The balance of the assets was made up of cash 
on hand, accounts collectible, accrued income and de- 
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ferred items. Substantial amounts were loaned to 
members on the security of their real property. (Rec¬ 
ord, page 42.) * 

The small amounts of income carried from one quar¬ 
ter to the next resulted primarily, for convenience in 
accounting from figuring earnings on a percentage 
basis such as 7.4 per cent although earnings were 
slightly in exces of that. There were also cases yhere 
amounts necessary to print statements for distribution 
to members were withheld at the end of the accounting 
period. (Record, pages 66-7.) 

Substantially all of the interest earned by thej asso¬ 
ciation on its investment was paid out quarterly to the 
members. No salaries were paid to the officerb, the 
business office of the association was in the office of 
Anderson, Clayton & Co. no rent was paid therefor 
and the operating expenses, which were small in 
amount, consisted principally of expenditure^ for 
printing, appraisal and recording fees, etc. (Record, 
page 42.) 

At the end of each quarter the Treasurer was re¬ 
quired to turn over to the Secretary a statement of 
the total sum received from all sources together with 
disbursements and details as to character of invest¬ 
ment. To participate in the profits deposits wbre re¬ 
quired to be made before the fifth day of the ijionth. 
It was further provided that profits should be deter¬ 
mined and credited on the basis of the units owned by 
the respective members upon such regulation^ and 
upon such basis as the Executive Committee approved. 
(Record, page 67.) 

The petitioner advised each member as to wfyat his 
earnings had been in order that he might report them 
for income tax purposes. Its president testified that 
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he himself reported the amounts he received as inter¬ 
est in his individual return. (Record, page 67.) 

Under date of November 25, 1921, the treasurer of 
the association issued a circular directed to the mem¬ 
bers which read, in part, as follows: 

The Association would fail in one of its objects if 
it did not encourage systematic saving. Your officers 
and Executive Committee would be pleased to see each 
interest, which is now only one or two units, increased 
to ten units, or more, during the year. Each member 
is urged to make regular monthly payments and to set 
for himself an amount to be paid in during the year. 

Another object will be defeated if we fail to impress 
all members with our plan as a safe, convenient and 
profitable way of making investments to the full extent 
allowed each member bv our bv-laws. Your Committee 
and officers would like to see the interests of as manv 
members as possible increased to this limit. (Record, 
page 42.) 

Following its third year of operation a circular was 
printed and issued to members in which the policy of 
A-C Investment Association was stated as follows: 

This Association is an unincorporated mutual 
savings institution. 

Funds received from members in payment for 
units of interest are invested in conservative real 
estate mortgage and high class bonds. 

More than 15 per cent of these investments are 
such as can be cashed immediately. 

As conditions vary we will not hesitate to accept 
a less rate of income when that is necessary, but we 
do endeavor at all times to secure investments 
which yield the best return of those meeting our 
requirements. (Record, page 68.) 
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In 1926 the executive committee of the association 
promulgated a “Home-Ownership’’ plan of loans tq its 
members who had been in the employ of Anderson, 
Clayton & Co. or its affiliated companies two years or 
more. By this plan the association offered to loap up 
to 80 per cent of the cost value of property, the hotnes 
to be limited in cost to $10,000 each and interest on the 
loans to be charged at the rate of 7 per cent per anrium. 
It was stated in the circular announcing the plan that 
Anderson, Clayton & Co. would guarantee to the asso¬ 
ciation that part of any “ Home-Ownership ” loan ex¬ 
ceeding 55 per cent of the value of the property. ! At 
all times during the years in question the present 
worth of Anderson, Clayton & Co. was from $15,- 
000,000 to $20,000,000. | 

On December 5, 1921, the president of the petitioner 
addressed to the chief deputy collector of internal 
revenue at Austin, Texas, a letter, of which the follow¬ 
ing is a copy: j 

December Fifth, 19^1. 

Mr. F. B. Parsons, 

Chief Deputy Collector of Internal Revenue, 
Austin, Texas. 

Dear Mr. Parsons: 

In October, 1920, a mutual savings association 
was organized among the employees of Anderson, 
Clayton & Co., a cotton concern, with its principal 
office at Houston, Texas. The membership of the 
association is limited to the employees of that 
concern and its affiliated concerns, and the em¬ 
ployees contribute to the found, which is used in 
making loans to employees and to others. Itl is a 
mutual association having no capital stock repre¬ 
sented by shares, and membership ceases whe^i the 
employment ceases. The expense of keeping the 
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books and accounts is all borne by the firm of An¬ 
derson, Clayton & Co. and quarterly statements 
are made up showing the results of the adventure. 
No profits were ascertained during 1920, but be¬ 
ginning January 1, 1921, the quarterly statements 
have shown a profit. At the close of the year each 
member will be advised what his proportion of 
the profit is and that he should account for this in 
his income tax return. It was their purpose to 
bring the association within the provisions of the 
exempted corporations under Section 231 of the 
Internal Revenue Act. They certainly seem to 
come under (2) Mutual savings banks not having 
a capital stock represented by shares; and they 
would probably come under (4) under the heading 
of cooperative banks without capital stock. 

Will you please advise if it is necessary to make 
any kind of reports for the association in order to 
show that they are within the exemption? These 
exemptions have not been changed by the Act of 
November 23, 1921. 

Yours very truly, 

(Signed) R. C. Fulbright. 

On December 7, 1921, the chief deputy collector at 
Austin, Texas, addressed to the president of the asso¬ 
ciation a letter as follows: 

R. C. Fulbright, 
c/o Fulbright & Crooker, 

Houston, Texas. 

Dear Mr. Fulbright: 

Receipt is acknowledged of your letter of the 5th 
instant concerning the tax liability of a mutual 
organization organized and operated by employees 
of Anderson, Clayton & Company. 

You are advised that my opinion concerning a 
matter of this kind would not be worth much un- 
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less I could substantiate the same by a Treasury 
Decision. For your information I am quoting you 
Office Decision 703 found in Digest of Income Tax 
Rulings No. 13 for December, 1920. I believje this 
almost exactly fills your case and you can seej from 
the decision that you are not taxable: 

An association of the employees of the Nj Com¬ 
pany was formed for the purpose of enabling its 
members to save and borrow money. The | mem¬ 
bers who are limited to the employees of the N 
Company elect annually a board of trustees to 
manage their affairs. Each member may subscribe 
to from 1 to 25 shares of stock which is repre¬ 
sented by certificates of deposit. At the end of the 
year the money is paid in, together with the; earn¬ 
ings there, is returnable to the members in propor¬ 
tion to the amount each has paid in, but each! mem¬ 
ber has the option of allowing the money to remain 
on deposit where it accumulates further earrings. 
Any member may borrow from the association on 
his promissory note, at rates of interest raging 
from 5 to 12 per cent, but in no greater ainount 
than the amount remaining to his credit, jplus a 
sum equal to one month’s salary, unless thb same 
is secured by satisfactory collateral. 

Held, that the shares of stock sold by th4 asso¬ 
ciation are merely the means to assist the members 
in accumulating their savings and that they do not 
constitute capital stock within the accepted busi¬ 
ness meaning of that term. The dividends paid 
thereon are in reality interest on deposits (iSee 28 
Op. A. G. 189; 31 id. 176); and the association is 
exempt under section 231(2) of the Revenue Act 
of 1918, as a mutual savings bank not haying a 
capital stock represented by shares. 

With kindest personal regards. 

(Signed) By F. B. Pabsons/ 

Collector, Chief Office Deputy. 
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The petitioner did not file income tax returns for the 
years 1920 to 1927, inclusive, and no tax has been paid 
by the association for those years. In January, 1927 
the collector of internal revenue for the First District 
of Texas demanded that the association either render a 
return or file a claim for exemption. In February, 1927 
the petitioner requested that copies of Form 1027 on 
which to file a claim for exemption be furnished but 
was advised at various times between that date and 
March 28, 1927, that the form was not ready for distri¬ 
bution. On March 28, 1927, copies of the form were 
forwarded to the petitioner and thereupon the form 
was filled out and on April 7,1927, mailed to the collec¬ 
tor of internal revenue for the First District of Texas. 
(Record, page 45) 

Thereafter additional information was furnished and 
conferences held on the claim for exemption until by 
letter dated April 25, 1928, signed by the Collector, the 
Association was advised the Commissioner had deter¬ 
mined it was not exempt and advising that a deputy 
collector was being sent to assist in the preparation of 
proper income tax returns. Thereafter delinquent re¬ 
turns were prepared by the Collector for the years 
1920 to 1927, and deficiencies based upon the petition¬ 
er’s net income as shown therein were thereafter de¬ 
termined by the Commissioner, and included in the 
Notice of Deficiencies mailed to petitioner with respect 
to those years. (Record, page 68.) Petitioner duly 
filed a return for 1928. 

The respondent held that the petitioner was not ex¬ 
empt from taxation and thereafter petitioner was 
notified of the respective deficiencies in income taxes 
and the penalties imposed in the amounts hereinbe¬ 
fore stated. (Record, page 45.) 



ARGUMENT. 


I. Appellant is a “mutual savings bank not halving a 
capital stock represented by shares*’ and! is ex¬ 
empt from tax under Section 231 of the 1918,1921, 
1924 and 1926 Revenue Acts and Section 103 of the 
1928 Revenue Act. 


1. Purpose of Organization. 


It is clear from the record that the object of appel¬ 
lant was to organize a mutual savings association for 
the purpose of accumulating and investing the Savings 
of its depositors. 

This is shown by the statement on the passbook is¬ 
sued to depositors to the effect that: 

“The object of this Association is to promote 
habits of thrift, and create a spirit of cooperation 
and mutual interest among the employees of An¬ 
derson, Clayton & Co. and to provide a means of 
profitable investment of savings.’* (Record, page 
38) 


It is further demonstrated by the circular issued to 
members on November 25,1921, reading as follows: 

“The Association would fail in one of its objects 
if it did not encourage systematic saving. Your 
officers and Executive Committee would be pleased 
to see each interest, which is now only one; or two 
units, increased to ten units, or more, during the 
year. Each member is urged to make regular 
monthly payments and to set for himself an 
amount to be paid in during the year. 

Another object will be defeated if we fail to 
impress all members with our plan as a safe, con¬ 
venient and profitable way of making investments 
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to the full extent allowed each member by our by¬ 
laws. Your Committee and officers would like to 
see the interests of as many members as possible 
increased to this limit. (Record, page 42) 

It is also expressed in the circular issued to members 
following its third year of operations as follows: 

“This Association is an unincorporated mutual 
savings institution. 

Funds received from members in payment for 
units of interest are invested in conservative real 
estate mortgage and high class bonds. 

More than 15 per cent of these investments are 
such as can be cashed immediately. 

As conditions varv we will not hesitate to ac- 
cept a less rate of income then that is necessary, 
but we do endeavor at all times to secure invest¬ 
ments which yield the best return of those meeting 
our requirements.” (Record, page 68.) 

2. Methods of Operation. 

The methods of operation were modeled upon those 
of stock savings banks at Houston except that interest 
was distributed entirely on deposits and no salaries 
were paid. The chief features of the organization as 
disclosed by the record were as follows: 

Passbooks —Deposits and withdrawals which were 
received only in units of ten dollars for accounting con¬ 
venience, were entered on deposit slips and in pass 
books similar to those issued by savings banks. Pass¬ 
books and deposits were not transferable. (Record, 
page 40.) 

Reserves —A reserve of 15 per cent of the total funds 
of the association was kept in cash or in a form readily 
convertible into cash within 31 days to meet withdraw¬ 
als. (Record, page 40.) 


23 


Limitation on Deposits —No member was pe 
to deposit in one year more than 120 units of $10 each, 
or $1200. (Record, page 40.) 

Withdrawals —Voluntary withdrawal of a part or 
all of a member’s deposits was permitted at anjy time 
subject to the right of the executive committee to re¬ 
quire three months delay. Amounts withdrawn did not 
receive interest during the current quarter. All ap¬ 
plications for withdrawal were promptly met, i i never 
having been necessary to postpone withdrawal for the 
three months period provided. (Record, pages 39-40, 

66 «) 

Loans and investments —A highly conservative in¬ 
vestment policy was followed. Funds deposited were 
invested in well-secured real estate mortgage notes, 
United States securities, and loans to members on their 

i 

pass books. Of the total assets of $918,217.54 on De¬ 
cember 31,1928, $360,951.55 was invested in real estate 
notes obtained through trust companies, $521,150.79 in 
first mortgage loans direct to borrowers, $5,000 in 
building and loan association stock and the remainder 
in cash, etc. (Record, page 41.) 

The association was authorized to purchase real es¬ 
tate, stocks or bonds outright in order to pernjit fore¬ 
closure on security put up for loans. (Record, page 
67.) 

Substantial amounts were loaned to member^ on the 
security of their real property. (Record, page| 41.) 

Interest Distribution —The interest earned from 
these investments was paid out quarterly on the basis 
of the amount on deposit. At the end of each quarter 
the Treasurer was required to turn over to the Secre¬ 
tary a statement of the total sum received from all 
sources together with disbursements and details as to 
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character of investment. To participate in profits 
deposits were required to be made before the fifth day 
of the month, and profits were determined and cred¬ 
ited on the basis of the units on deposit by the respec¬ 
tive members. (Record, pages 42, 67) Units of $10 
were adopted solely to save accounting expense. (Rec¬ 
ord, page 66.) 

Trustee —All property, mortgages, etc. Avas held in 
the name of a trustee designated by the executive com¬ 
mittee. (Record, page 41.) 

Management —Active control of the affairs of the 
Association was vested in a committee of nine mem¬ 
bers elected by all members at an annual meeting. 
These in turn chose from their own number a presi¬ 
dent, vice-president, secretary and treasurer. (Rec¬ 
ord, page 39.) 

Expenses —Xo compensation was paid to any officer. 
Operating expenses were confined to printing expenses, 
appraisal, and recording fees, sign for office, etc. 
(Record, page 42.) 

3. Under the Treasury Decisions in Force and in 
the Opinion ofi the Collector Appellant Clearly 
Qualified as an Exempt Organization at the 
Time It Was Organized. 

As heretofore stated under Section 231 of the Rev¬ 
enue Acts of 1913,1921, 1924 and 1926 and Section 103 
of the 1928 Act, “mutual savings banks not having a 
capital stock represented by shares ’ 9 and “cooperative 
banks without capital stock organized and operated 
without profit for mutual purposes” are exempt from 
taxation. 

Appellant was organized with this provision of the 
1918 Act in mind and as early as December 5, 1921, 
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wrote the office of the Collector claiming exemption 
under these specific provisions and was advised it was 
not taxable (Record, pages 43-45. In the reply which 
is set out above in the statement of facts on page 8, 
supra, reliance was placed on 0. D . 70S, reported at 
3 C. B. 235, which was quoted in full. In that decision 
it was held that an association of the employees of the 
N Company formed for the purpose of enabling its 
members to save and borrow money, was exempt as 
a mutual savings bank. There as here, menlibership 
was limited to employees who selected a board of 
trustees to manage their affairs. Each merdber was 
permitted to subscribe to from 1 to 25 shares !of stock 
represented by certificates of deposit and wasj entitled 
to the return of the money paid in and the warnings 
thereon at the end of the year, or could allow 1 both to 
remain on deposit. Members were also pernjiitted to 
borrow from the Association. The holding of this de¬ 
cision is stated as follows : 

“Held that the shares of stock sold by the As¬ 
sociation are merely the means to assist the mem¬ 
bers in accumulating their savings and that they 
do not constitute capital stock within the Accepted 
business meaning of that term. The dividends 
paid thereon are in reality interest on deposits 
(see 28 Op. A. G. 189; 31 id. 176); and the Asso¬ 
ciation is exempt under Section 231 (2) of the 
Revenue Act of 1918 as a mutual savings bank not 
having a capital stock represented by shares.” 

A similar holding is found in 0. D. 508, 2 C. B. 207, 
which is as follows: 

‘ ‘ A savings fund association has no capital stock 
represented by shares and derives its eptire in- 


i 

i 
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come from investments of deposits, the income 
being divided pro rata among all the members 
after deducting operating expenses. The mem¬ 
bers who are required to be depositors elect the 
board of trustees from their number and these 
trustees in turn elect officers. Held, that this 
association is exempt from taxation as a mutual 
savings bank not having capital stock represented 
by shares as provided by section 231 (2) of the 
Revenue Act of 1918.” 

It is quite clear that under these decisions appellant 
was entitled to exemption as a mutual savings bank 
not having a capital stock represented by shares. 

Furthermore, appellant clearly meets the require¬ 
ments of Article 513 of Regulations 65 and 69 and Ar¬ 
ticle 523 of Regulations 74, which read as follows: 

“Mutual savings banks.—In order that a cor¬ 
poration may be entitled to exemption as a mu¬ 
tual savings bank, it must appear that it is an 
organization— 

(1) Which has no capital stock represented by 
shares, and 

(2) Whose earnings, less only the expenses of 
operation, are distributable wholly among the de¬ 
positors. 

If it appears that the organization has share¬ 
holders who participate in the profits, the organ¬ 
ization will not be exempt from income taxation 
under the Act.” 

No certificates were issued to the depositing mem¬ 
bers, and any one could withdraw by checking out his 
deposit as shown in his pass book just as in the case of 
other savings banks. 

All of its earnings are distributed wholly among de¬ 
positors. 
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As will be shown more in detail later, appellant has 
no capital stock represented by shares. 

4. From a Functional Point of View Plaintiff is 
Clearly Engaged in Banking as a Mutual Sav¬ 
ings Bank. 

The Century Dictionary defines a savings hank as: 

“An institution for the encouragement of the 
practice of saving money among people of slender 
means, and for the secure investment of savings, 
managed by persons having no interest} in the 
profits of the business, the profits being credited 
or paid as interest to the depositors at certain 
intervals, as every month (in Great Britain), or 
every three or six months (as in the United 
States).’ 5 

i 

In Hun v . Cary, 82 N. Y. 65, a leading N^w York 
case, the court said: 

“Savings banks are not organized as business 
enterprises. They have no stockholders, jand are 
not to engage in speculation or money-malfing in a 
business sense. They are simply to tak^ the de¬ 
posits usually small, which are offered, aggregate 
them and keep and invest them safely, paying 
such interest to the depositors as is thr(s made, 
after deducting expenses and paying the prin¬ 
cipal on demand.’ 5 

The courts usually look upon savings banl^s in the 
light of investment institutions rather than b^nks. By 
an investment institution is meant “an organization 
which combines the savings of its members foi* invest¬ 
ment on their account.” 


i 

i 
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Thus in the case of People v. Ulster County Savings 
Institution, New York Savings Bank Cases, p. 9, the 
court said: 


“Savings banks are quite unlike ordinary banks. 
Commonly banks are business corporations, have 
stock and stockholders and paid officers, and con¬ 
duct their affairs with a view to profit. Their re¬ 
lation to their depositors is in no sense one of 
trust. They receive deposits to be paid upon the 
check or draft of the depositors without interest 
or addition. Their profits, if any, are distributed 
among their stockholders, and losses fall upon 
them and their property is subject to sequestra¬ 
tion at the suit of anv creditor. 

A savings bank is an institution of quite a dif¬ 
ferent character. Its relation to its depositors is 
in a large sense one of trust and confidence. It 
has no stock and stockholders. Its depositors are 
not entitled to draw checks against it. It does not 
receive deposits to be paid upon demand simply, 
but for investment in securities taken for the ben¬ 
efit of the depositors. Its assets are held for dis¬ 
tribution among depositors ratably, and its losses 
fall in like manner upon its depositors.’’ 

That the business engaged in by petitioner is bank¬ 
ing is apparent from numerous decisions of the Su¬ 
preme Court. In Bank for Savings v. Field, 70 U. S. 
495, it was held “that the receiving of deposits and 
loaning the same on interest, for the benefit of the 
depositors, is a business of banking.” 

In the case of Oulton v. German Savings Society, 
84 U. S. 109, that same court said: 

“Banks, in the commercial sense, are of three 
kinds, to wit: 1. of deposit; 2. of discount; 3, of 
circulation. Strictly speaking, the term ‘bank’ 
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implies a place for deposit of money, as that is 
the most obvious purpose of such an institution. 
Originally the business of banking consisted only 
in receiving deposits, such as bullion, platd and the 
like, for safe keeping until the depositor should 
see fit to draw it out for use, but the business, in 
the progress of events, was extended, and bankers 
assumed to discount bills and notes and to loan 
money upon mortgage, pawn or other Security, 
and at a still later period to issue notes i of their 
own intended as a circulating currency aid a me¬ 
dium of exchange instead of gold and silver. Mod¬ 
ern bankers frequently exercise any two or even 
all three of those functions, but it is still llrue that 
an institution prohibited from exercising any more 
than one of those functions is a bank in tl^e strict¬ 
est commercial sense, and unless such a bank is 
brought within the proviso under consideration, 
is equally subject to taxation as if authorized to 
make discounts and issue circulation as vjell as to 
receive deposits Savings Bk. v. Collector, 3 Wall., 
510 (70 U. S. XVIII. 210); Ang. & Am. C^rp. (9th 
ed.) sec. 55; Ins. Co. v. Ely, 2 Cow., 678; McCul. 
Die., 73-146; Duncan v. Savings Inst., 10 Grill & J. 
309; People v. Ins. Co., 15 Johns., 390|; Grant, 
Bank., 1-6, 381-614.” 

Congress has specifically defined a bank of banker 
as follows: 

I 

“Sec. 561. Bank and banker defined . Every 
incorporated or other bank, and every person , 
firm, or company having a place of busin&ss where 
credits are opened by the deposit or collection of 
money or currency, subject to be paid or remitted 
upon draft, check, or order, or viiere ihonev is 
advanced or loaned on stocks, bonds, bullion, bills 
of exchange, or promissory notes, or wheife stocks, 
bonds, bullion, bills of exchange, or promissory 
notes are received for discount or for sale, shall 


i 

i 
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be regarded as a bank or as a banker. (R. S. Sec. 
3407.) ” 

From the above definitions it would seem that a mu¬ 
tual savings bank may properly be defined as: 

“A savings institution receiving deposits to be 
loaned or invested for the sole benefit of the par¬ 
ties making such deposits without profit or com¬ 
pensation to the institution.” 

Appellant was organized for the sole purpose of 
receiving deposits from members and investing them 
safely, paying out the entire earnings to depositors on 
the basis of their deposits. Its place of business was 
the office of Anderson, Clayton & Co. on the twelfth 
floor of the Cotton; Exchange Bldg., where it main¬ 
tained a sign indicating its occupancy, and opened 
credits on the deposit of money which was subject to 
be paid upon presentation of the pass book. 

Pass books in the same form used by incorporated 
savings banks were issued to members and the record 
of their deposits kept therein. So far as its opera¬ 
tions are concerned one can almost paraphrase the 
language of the Supreme Court in the case of Oulton v. 
German Savings Society extensively quoted herein at 
page 40 et seq .: 

“ Petitioner receives deposits, lends the money 
deposited and repays it together with the divi¬ 
dends arising from interest, in accordance with 
the terms and conditions stated in its constitution 
and by-laws. Every depositor, upon making a de¬ 
posit, signs an agreement and no money is received 
on deposits except in accordance with such agree¬ 
ment. When a deposit is made, a deposit slip is 
made out and together with the cash handed to the 
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Treasurer and a pass book is given to the depositor 
and an entry of the deposit is made in it and in 
the books of the Association. The money i^ drawn 
out by the depositor on presenting the pass book. 
Money sufficient to meet all ordinary demands is 
always intended to be kept on hand, and thp Asso¬ 
ciation has always paid money upon call. Loans 
are usually made on security of real estdte, nor 
are any loans made upon bills of exchange, promis¬ 
sory notes or other evidences of private indebted¬ 
ness. Prompt payments have always been made, 
although under the provision of the by-laws the 
Association may postpone payment for not longer 
than three months. This regulation is evidentlv 
one adopted merely for an emergency and was 
never intended to control the general dealings of 
the Association, as shown by the fact th^t in its 
operation such postponement was never necessary 
and by the provision of an adequate cash or liquid 
reserve. Money deposited with the Association 
became a debt for which it was liable, and jits pay¬ 
ment could not be postponed for a period exceed¬ 
ing the three months provided in section 5 of the 
bylaws.’ ’ (Paraphrased) 

As shown by the summary at the beginning of this 
section in the form of records used, the methods of 
operation, the character of investments, appellant was 
operated substantially in the form of a mutual savings 
bank. Restrictions upon the minimum and maximum 
amount of deposits, upon the withdrawals of deposits, 
upon participation in earnings, et cetera, substantially 
similar to those contained in the by-laws of appellant 
may be found in those of most mutual savings banks. 

That the organization was successful as a savings 
institution is shown by the rapid growth in number 
of deposits and depositors. Starting with 36 deposit- 

i 
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ors and $8,590.00 on deposit in 1920 appellant had 
444 depositors at the end of 1927 and $859,535.37 on 
deposit at the end of 1928. (Record, page 41.) Both 
in conception, constitution and operation, appellant can 
only be regarded as a savings institution. 

5. No Question Has or Can be Raised as to the Mu¬ 
tual Character of the Appellant. 

No question has or can properly be raised as to the 
mutual character of appellant’s organization. All of 
the earnings were distributed at the end of each quar¬ 
ter to the depositors solely on the basis of the amount 
on deposit. This has been recognized as the principal 
feature of mutuality in numerous instances relating to 
organizations exempted under Section 231. In Z. T. 
2027 , III-l C. B. 250, it is stated: 

“In a true mutual savings bank, such as Con¬ 
gress intended to grant exemption, the funds be¬ 
long to the depositors, the members have no prop¬ 
erty interests in the fund except such as they may 
acquire by being themselves depositors.” 

s 

No member of appellant has any interest except such 
as they acquire by being depositors. No reserves of 
earnings have ever been retained except in 1928 for 
protecting appellant against the proposed income tax 
assessment. 

In S . M. 1469 , III-l C. B. 252, an interesting discus¬ 
sion of mutuality is found as the following excerpts 
show : 


“Mutuality concerns itself primarily with the 
distribution of profits, although participation in 



management, and the sharing of losses dlso de¬ 
serve consideration/’ (page 257.) 

“The principal feature of mutuality is the shar¬ 
ing of profits by all members on substantially the 
same basis. (Article 515, Regulations 62.) That 
basis has been determined to be the amount paid 
in to the Association by each member, excluding 
of course, payments in the nature of premiums, 
fines, penalties and interest payments/’ j (page 
258.) 

In the distribution of earnings and the participa¬ 
tion in management, both based on the amount on 
deposit, appellant is unqualifiedly mutual. 

6. Appellant Has No Capital Stock Represented by 

Shares. 

Neither has appellant any capital stock within the 
accepted meaning of the term. Neither respondent 
nor the Board deny this contention. For convenience 
in accounting and management it was provided that 
deposits should be made in units or shares of iten dol¬ 
lars, but as respondent has recognized these are merely 
the means to assist the members in accumulating sav¬ 
ings and not capital stock within the accepted iheaning 
of the term. 0. D. 70S , 3 C. B. 235, set out at [page 25 
of this brief. No stock or certificates of stopk were 
ever issued, and only the pass book entries evidenced 
the members interest, all of which could be withdrawn 
at any time. A reserve was maintained for tfhe pur¬ 
pose of meeting withdrawals, and all applications for 
withdrawal were promptly met. The constitution ex¬ 
pressly provided that units should be purchased only 
for cash and should not be transferable. In view of 
those circumstances the use of the term “units or 
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shares” for specified purposes, cannot be interpreted 
as constituting “shares of capital stock.” 

In this connection it is noteworthy that in Massa¬ 
chusetts cooperative banks under the provisions of 
Chapter 170 have both shares and shareholders which 
are referred to as such throughout the statute. (See 
Sections 6 and 12 to 20 inclusive.) Yet these institu¬ 
tions are exempt under the provision exempting “co¬ 
operative banks without capital stock.” Similarly 
earnings distributed are referred to as “dividends.” 
The use of this nomenclature does not defeat the ex¬ 
emption. The same is true of cooperative savings and 
loan associations under Sections 5469 and 5470 of the 
Vermont Statutes, which likewise have what is called 
“capital stock” and elect their officials. 

7. Congress Showed No Intention of Limiting the 
Exemption Granted to Incorporated Savings 
Banks Organized Under State Statutes, and Op¬ 
erated Subject to Restrictions Imposed by Law 
With Respect to the Investment of Funds. 

Functionally and in methods of operation set out 
above there is no ground for distinguishing appellant 
from the character of organizations which the Com¬ 
missioner holds are exempt. The Commissioner and 
the Board, howeyer, have excluded appellant from 
classification as a “mutual savings bank” because: 

First, it is not incorporated under the laws of the 
State of Texas, and is not subject to any form of pub¬ 
lic control or supervision, or regulation of investments; 

Second, it is did not hold itself out as a savings bank 
open to the public as such, but was limited to employ¬ 
ees of Anderson, Clayton & Co. In answer to the first 
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proposition we say that Congress showed no intention 
of limiting the exemption granted to incorporated sav¬ 
ings banks organized under state statutes, and operated 
subject to restrictions imposed by law with respect to 
the investment of funds. 

It is apparent from the two treasury decisions cited 
heretofore that respondent did not discover this lim¬ 
itation until 1924, four years after appellant began 
operations. 

It is yet more astonishing that this discovery was 
made after Congress had reenacted exactly thfe same 
language into the Revenue Act of 1921 while th^ Trea¬ 
sury decisions mentioned were outstanding and| in full 
force and effect. This was done apparently ih clear 
violation of the rule that reenactment of the saine lan¬ 
guage adopts the interpretation made by the respon¬ 
sible officials. j 

Nevertheless in 1924 the Solicitor of Internal Rev¬ 
enue in Solicitors Memorandums Nos. 1697, Hill C. B. 
248 and 2268, III-2 C. B. 208 announced that |‘in ex¬ 
empting savings banks Congress had in miijd only 
those institutions organized in accordance with State 
statutes and operated subject to State supervision and 
inspection. ’’ 

The organization involved in the first memorandum 
was a fund established by a club composed by ^he em¬ 
ployees of a corporation, the members obligating them¬ 
selves to make fixed deposits at certain intervals. The 
deposits were under the control of three trustees ap¬ 
pointed by the officers of the club. The income was 
distributed quarterly. While this organizatioii can be 
distinguished from the A-C Investment Association, 
yet the rule is here laid down that: 
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“The savings banks contemplated by this sec¬ 
tion are those savings banks or similar organiza¬ 
tions which are organized under State statutes 
and operated subject to restrictions imposed by 
law with respect to the investment of the funds 
of its depositors. It is not essential to exemption 
under this section that a particular organization 
be incorporated as a savings bank—that is, its 
status is to be determined not by its name but by 
its form of organization and its method of doing 
business.” 

S. M. 2268 involved an unincorporated association 
of the employees of a corporation. Members agreed 
to pay a certain amount each week and failure to make 
payment for six successive weeks forfeited member¬ 
ship. Net earnings were apportioned quarterly to mem¬ 
bers in proportion to their balances; but not until after 
a membership of one year. The Solicitor of Internal 
Revenue held that the organization was not exempt 
basing his opinion upon the following reasoning: 

“The language of the exemption is not ambigu¬ 
ous. It exempts ‘mutual savings banks’ having 
certain definite attributes. The general concep¬ 
tion of a savings bank is that it is an institution 

chartered bv the State or Federal Government 
* 

and operated under the supervision of a govern¬ 
mental agency. The legal conception of a savings 
bank, as indicated from the following definitions, 
is similar to the general conception of such an in¬ 
stitution : 

Savings banks are institutions under public 
management, in pursuance of a great and bene¬ 
ficial public policy, organized for the purpose of 
investing the savings of small depositors. (Na¬ 
tional Bank v. Boston, 125 U. S. 60.) 

In Commonwealth v. Reading Savings Bank 
(133 Mass. 16) it is stated: 
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A savings bank as existing in this Copimon- 
wealth is an institution for the purpose of receiv¬ 
ing deposits for the benefit of depositors, invest¬ 
ing the same, accumulating the profits or interest 
thereof, paying such profit or interest to the de¬ 
positor, or retaining the same for his greater se¬ 
curity. * * * but its affairs are administered by 
a board of trustees, the securities in which !the de¬ 
posits shall be invested are prescribed by law, and 
the conduct of its affairs under the public super¬ 
vision of the commissioners of savings bahks. 

From the legislative history of section 231 (2) 
of the Revenue Act of 1921 and from the general 
and legal conception of a savings bank, it is the 
opinion of this office that in exempting mutual 
savings banks Congress had in mind only those 
institutions organized in accordance with State 
statutes and operated subject to State Supervi¬ 
sion and inspection.” | 

i 

j 

It is apparently on the basis of the rules stated in 
these opinions that the Commissioner and the Board 
refuse to grant appellant exemption as a mutual sav¬ 
ings bank not having a capital stock represented by 
shares. For that reason it is important to decide 
whether the exemption is limited as stated bvj the So¬ 
licitor of Internal Revenue. 

The provision exempting from taxation 1‘ mutual 
savings banks not having a capital stock represented 
by shares” appeared in the 1913 act, the first income 
tax law enacted after the passage of the sixteenth 
amendment, and has been enacted unchanged into each 
succeeding law. A thorough search of the committee 
reports and of the Congressional Record rejveals no 
intention on the part of Congress to limit the| applica¬ 
tion of this exemption to banks organized under incor¬ 
poration acts and subject to regulation by state author¬ 
ities. 


I 

i 

i 
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While the phrase under consideration first made its 
appearance in the income tax law of 1913, it may be 
traced back much further. It was held by the attor¬ 
ney general in an opinion dated February 14, 1910, 
28 Op. A. G. p. 194, that mutual savings banks not hav¬ 
ing a capital stock represented by shares and operated 
for the benefit of depositors were exempt from the ex¬ 
cise tax imposed by Section 38 of the Act of August 5, 
1909, upon “every corporation, joint stock company or 
association organized for profit and having a capital 
stock represented by shares.” It is probable that the 
language of the act is traceable to this opinion as well 
as to previous tax laws. 

Language contained in previous acts giving exemp¬ 
tion to mutual savings banks is contained in the fol¬ 
lowing quotations from the Opinions of the Attorney 
General, Volume 15, page 452: 

“The Act of June 30, 1864, Chap. 173, Sec. 110 
(13 Stat. 277-’8) imposed a duty upon deposits 
with any person, bank, association, company or 
corporation engaged in the business of banking, 
excepting any savings banks having no capital 
stock and whose business is confined to receiving 
deposits and loaning the same on interest for the 
benefit of the depositors only, a/nd which do no 
other business of banking. By the act of March 3, 
1865, Chap. 78, Sec. 1 (13 Stats. 479) this clause 
was stricken out. The act of July 13, 1866, Chap. 
184, Sec. 9, (14 Stats. 137) provided an exemption 
from taxation of certain “deposits in associations 
or companies known as provident institutions, sav¬ 
ings banks, savings funds, or savings institutions, 
having no capital stock and doing no other business 
than receiving deposits to be loaned or invested 
for the sole benefit of the parties making such de- 
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posits, without profit or compensation to the asso¬ 
ciation or company.” The Revised Statutes, Sec¬ 
tion 3408, page 613, preserves this Phraseology. 

i 

Sec. 9 of the 1866 Act also amended Sec. 79 pf the 
1865 Act which imposed a license tax on banks add¬ 
ing the following: 

I 

| 

4 ‘Provided, That any savings bank having no 
capital stock, and whose business is confined to re¬ 
ceiving deposits and loaning or investing the same 
for the benefit of its depositors, and which does no 
other business of banking shall not be subject to 
this tax.” 


In Bank for Savings v. Field, 70 U. S. 495, 18 L. 
ed. 207, the first statute quoted above was involved. 
While the Bank for Savings was a chartered company, 
incorporated under a special act of New York Legisla¬ 
ture, and was subject to regulation, yet the language 
used by the court showed that no such limitation was 
placed upon the use of the term “bank” by Cojngress. 
As the excepting proviso had been repealed by 13 Stat. 
at L. 479, the Bank was held subject to tax, but the 
court held that the proviso amounted to “a legislative 
enactment, that the receiving of deposits and loaning 
the same on interest, for the benefit of depositors, is a 
business of banking.” The following language from 
the opinion is also noteworthy: 


“4. Intention of Congress undoubtedly 


was, to 


impose a duty of one twenty-fourth of <j>ne per 
centum each month, upon the average amount of 
deposits of money, subject to payment by check 
or draft or represented by certificates of deposit 
or otherwise, whether payable on demand, or at 
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some future day, if made with any person, bank, 
association, company or corporation engaged in 
the business of banking, except deposits with asso¬ 
ciations which were taxed under and by virtue of 
the Act “To Provide a National Currency/’ and 
with savings banks having no capital stock, and 
whose business was confined to receiving deposits 
and loaning the same on interest, for the benefit 
of the depositors only, and which were doing no 
other business of banking. 3 Stat. at L. sec. 100, 
p. 277.” 

********* 

“Precise language of the proviso is, that the 
section shall not apply ‘to any savings bank hav¬ 
ing no capital stock, and whose business is con¬ 
fined to receiving deposits, and loaning the same 
on interest, for the benefit of the depositors only, 
and which do no other business of banking.’ More 
exact description of the corporation complainants 
than is expressed in the language of that proviso, 
could not be conceived; and it amounts to a legis¬ 
lative enactment, that the receiving of deposits and 
loaning the same on interest, for the benefit of the 
depositors, is a business of banking .” 

********* 

“Obligation of repayment exists throughout, 
and it cannot make anv difference as to the liabil- 
ity of the complainants in this case that the en¬ 
tries are made in a pass-book and that the de¬ 
positors can only obtain their deposits at certain 
stated periods. Deposits are made to be invested 
for the benefit of the depositors, and the Bank is 
under obligations to repay the amount when de¬ 
manded, agreeably to the bylaws and charter.” 

Oulton v . German Savings Society, 84 U. S. 109, 
21 L. ed. 618, which arose under a modified statute, 
is of still greater pertinence to the questions here in- 




volved. The German Savings Society brought suit 
to recover taxes paid upon its deposits. The nature 
of the organization and the rules under which it op¬ 
erated were set out as follows by Mr. Justice Clifton: 

i 

“ Argument to show that the Bank does not 
come within the first condition is certainly un¬ 
necessary, as it is admitted that the Bank has 
a capital stock of $100,000 of which $60,000 has 
been paid in cash, and that the Bank holds the 
notes of the shareholders for the residue, the 
capital stock being a part of the security held for 
the benefit of the depositors. Five per cent of the 
net profits of the Bank is set aside as a reserve 
fund, and ten per cent of the remainder is set 
apart for the stockholders who do not otherwise 
share in the dividends. It also appears that the 
reserved fund and the interest thereon is loaned 
and invested in the same manner as the deposits 
and, like the capital stock, is kept as a security 
for the depositors; that the Bank receives de¬ 
posits, lends the money deposited and relays it, 
together with the dividends arising from interest, 
in accordance with the terms and condition^ stated 
in a prospectus issued by the Bank to [the de¬ 
positors, and an agreement thereto appended, 
which are exhibited in the record. Every deposi¬ 
tor, upon making a deposit, signs the agreement, 
and no money is received on deposit or held other¬ 
wise than upon the terms and conditions set forth 
in the prospectus and agreement. Accounts have 
never been opened nor moneys received subject to 
payment on draft, check or order, nor has the 
Bank ever issued certificates of deposit, except 
such as were temporary, to give time to a j deposi¬ 
tor to determine whether he will make a tprm de¬ 
posit or one subject to be drawn when jwanted. 
When a deposit is made, a pass book is given to 
the depositor, and an entry of the deposit is made 
in it and in the books of the Bank, and the money 
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is drawn out by the depositor on presenting the 
pass-book, or by a person holding his order. 
Money sufficient to meet all ordinary demands is 
always intended to be kept on hand, and the Bank 
always pays money upon calls, and it appears that 
there has never been a time since the Bank was 
organized that it was not able to meet all ordinary 
demands. Generally the Bank asks the depositor 
to give a day or more notice on large amounts, 
but the managers have never found it necessary 
to make any rule upon the subject. Loans are 
usually made on security of real estate, but in 
some cases upon bullion or personal property: 
nor are any loans made upon bills of exchange, 
promissory notes or other evidences of private 
indebtedness. Prompt payments have always been 
made, but the agreement contains the stipulation 
that money deposited with the Bank shall be re¬ 
imbursed only out of the first disposable funds 
that shall come into the hands of the Bank after 
demand; and the defendants refer to that pro¬ 
vision as distinguishing the case from the prior 
decision of this court, but the court is of the 
opinion that the proposition cannot be sustained, 
as the regulation is evidently one adopted merely 
for an emergency, and that it was never intended 
to control the general dealings of the bank with 
its depositors. Money deposited in such a bank 

bv one of its customers becomes a debt for which 
* 

the bank is liable, and it cannot be admitted that 
the managers could lawfully adopt any rule which 
should postpone its pavment indefinitely. Thomp¬ 
son v. Riggs, 5 Wall., 678 (72 U. S. XVIII., 707); 
Marine Bk . v. Fulton Bk., 2 Wall., 252 (69 U. S. 
XVII., 785) They may, doubtless, make any 
reasonable rule under that stipulation to enable 
them to raise means for such an extraordinary 
occasion, but they could not refuse payment alto¬ 
gether, or provide for such delay as would essen¬ 
tially impair the value of the just claim of a de¬ 
positor. Throughout, the amount of the deposit 





would continue to be a debt due to the depositor, 
demandable of the Bank on presenting the pass¬ 
book, under such reasonable regulation^ as the 
Bank or its managers may adopt. ” 


There is nothing in the statement of facts to indi¬ 
cate whether this was a corporation or whethfer it was 
regulated. That this was regarded as inconsequential 
appears from the opinion of the court: 


i 


‘ 4 Associations engaged in moneved j transac¬ 
tions, WHETHER INCORPORATED OR NOT, 
having a place of business where credits are 
opened by the deposit or collection of money or 
currency, subject to be paid or remitted upon 
draft, check, or order; or where monqy is ad¬ 
vanced or loaned on stocks, bonds, bullion, bills 
of exchange or promissory notes; or wh^re stock, 
bonds, bullion, bills of exchange or promissory 
notes are received for discount or for Isale, are 
regarded as banks, subject to taxation, under the 
internal revenue laws which were in pperation 
when the taxes in controversy in the present suit 
were assessed and collected; but the san %e section 
which created the liability and authorized the 
assessment of the taxes, also provided |that sav¬ 
ings banks, having no capital stock and i doing no 
other business than receiving deposits to be 
loaned or invested for the sole benefit of the 
parties making such deposits, without j profit or 
compensation to the association or jcompany, 
shall be exempt from tax on so much of their de¬ 
posits as they have invested in securities of the 
United States, and on all deposits less than $500 
made in the name of any one person. 14 Stat. 
at L. 115; 4 Stat. at L., 137.” j 

* **##* !** 

“Unrestrained by the proviso, it is quite clear 
that the bank would fall within the body of the 

I 
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section and be subject to the tax which the section 
levies, as the managers of the institution have a 
place of business where credits are opened by 
deposit, or collection of money or currency, sub¬ 
ject to be paid or remitted by check or draft, or 
represented by certificates of deposit. Attempt 
is made to controvert the proposition that the 
money deposited is represented by certificates of 
deposit, or that it is subject to check or draft, 
but it is quite clear that the pass-book furnished 
to the depositor performs the same office as the 
certificate, check or draft, as between the person 
making the deposit and the Bank, showing to the 
entire satisfaction of the court that the evidence 
brings the Bank within the material words of 
the section, and that the framers of the Act in¬ 
tend to recognize the well known fact that there 
are banks of deposit without authority to make 
discounts, or to issue a circulating medium. 

4 ‘Banks, in the commercial sense, are of three 
kinds, to wit: 1. of deposit; 2, of discount; 3, of 
circulation. Strictly speaking, the term ‘bank’ 
implies a place for deposit of money, as that is 
the most obvious purpose of such an institution. 
Originally the business of banking consisted only 
in receiving deposits, such as bullion, plate and 
the like, for safe keeping until the depositor 
should see fit to draw it out for use, but the busi¬ 
ness, in the progress of events, was extended, and 
bankers assumed to discount bills and notes had 
to loan money upon mortgage, pawn or other 
security, and at a still later period to issue notes 
of their own intended as a circulating currency 
and a medium of exchange instead of gold and 
silver. Modern bankers frequently exercise any 
two or even all three of these functions, but it is 
still true that an institution prohibited from exer¬ 
cising any more than one of those functions is a 
bank in the strictest commercial sense, and unless 
such a bank is brought within the proviso under 
consideration, is equally subject to taxation as if 
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authorized to make discounts and issue circulation 
as well as to receive deposits. Savings Bk. v. Col¬ 
lector, 3 Wall., 510 (70 U. S. XVIII 210) j; Ang. & 
Am. Corp. (9th ed.) sec. 55; Ins. Co. v. Ely, 2 Cow., 
678; McCul. Die., 73-146; Duncan v. Savings Inst., 
10 Gill & J. 309; People v. Ins. Co., 15 Jofins., 390; 

Grant, Bank., 1-6, 381-614.” 

* ******* 

“Such banks are not exempt from stjch taxa¬ 
tion if they have a capital stock, nor if they do 
any other business than receiving deposits to be 
loaned or invested for the sole benefit of the per¬ 
son making such deposits. Both of those condi¬ 
tions are expressed in plain and unambiguous 
terms, and the law-makers, as if to placi the sec¬ 
ond beyond cavil, provided not only that the de¬ 
posits should be loaned or invested for the sole 
benefit of the depositors, but added, ‘$nd with¬ 
out profit or compensation to the association,’ 
showing beyond controversy, that Congress did 
not intend to exempt any savings banks from such 
taxation, except such as were devoted to charit¬ 
able purposes and were managed soleli for the, 
benefit of the indigent, or of persons of small 
means.” 

It is plain that when this exemption was Originally 
enacted in 1864 it was not limited to incorporated reg¬ 
ulated institutions. In The Congressional Globe* of 
Tuesday, June 7, 1864, Senator Henderson sfated: 

“In fact, the New England States liavipg a most 
perfect system of savings banks have j provided 
that these banks shall make reports just! as banks 
of circulation do. In many of the states there is 
no such supervision and control over thfese banks 
and such supervision and control ought to be had 

♦The Congressional Globe was the official record of proceedings 
on the floor of Congress at that period. 
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in all the states. The system in New England is 
perfectly proper and ought to be adopted in each 
and every state; but it is utterly impossible for me 
now to ascertain the amounts of money on deposit 
in the institutions called savings banks, except 
where the law requires the bank superintendent, 
bank commissioners, and others to look into this 
matter and to cause these banks to make reports 
to him.” (Page 2737.) 

That unincorporated unregulated societies were 
within the contemplation of Congress is shown by the 
statement of Senator Henderson in 1865 w r hen the 
exemption was eliminated for a short time: 

“Suppose I w~ant to start a savings bank in my 
town; I gather together fifteen or tw T enty persons 
and w’e determine to make our deposits in the in¬ 
stitution. Other individuals after a while finding 
that it w~as a safe institution would come up and 
deposit. We would elect officers, and those officers 
w’ould loan the money and collect it, and after pay¬ 
ing the expenses of the officers, the salaries neces¬ 
sary to secure the discharge of their duties, we 
wrould divide the profits.” (Congressional Globe, 
1865, p. 1187.) 

This general purpose of the exemption w T as stated 
by Congressman Morrill when he reported the 1866 
Revenue Act as follows: 

“Savings banks, or provident institutions—by 
far the most appropriate name—it will be seen are 
to some extent relieved from the tax on deposits, 
entirely relieved when such deposits are invested 
in United States securities or when made in sums 
not exceeding $500 by any one person. It cannot 
be doubted that it is a public policy to induce those 
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having but small earnings to establish a habit of 
thrift and economy by using these savings banks 
as a place of trust. Does it not speak well for 
the character of our people, as well as that of our 
country that these institutions now hold of these 
small earnings of common people $500,000,000? 
Where else can a similar fact be cited? Women, 
young persons and those unskilled in j making 
loans and taking securities, tvko possess 1\oo little 
to be reached separately by taxes should not be 
taxed ivhen assembled to aether, but rathe r| deserve 
the paternal care of the government. 7 *\ (Con¬ 
gressional Globe, 1866.) 

The provision of the present law exempting mutual 
savings banks not having a capital stock represented 
by shares is intended to perpetuate the public policy 
involved in the exemption of savings banks frpm taxa¬ 
tion in the excise tax statutes. Incorporation, and 
regulation or lack of incorporation or lack of regula¬ 
tion was no more intended to be a ground for discrimi¬ 
nation now than then. It was the intention j of Con¬ 
gress, in other words, to encourage the development 
of savings and thrift by exempting from taxation in¬ 
stitutions having no capital stock the profits jof which 
inure wholly to the benefit of depositors. ; 

The conception stated by the Solicitor of | Internal 

Revenue and adopted by the Board that a! savings 

bank must be an institution chartered bv a state or 

* 

federal government and operated under supervision 
of a governmental agency is derived entirely jfrom the 
definition of savings banks organized under I the laws 
of Massachusetts as is apparent from his opinion 
quoted at page 36 above, and from the cases cited, i. e. 
National Bank v. Boston, 125 U. S. 60 and Common¬ 
wealth v. Beading Savings Bank , 133 Mass. 1J6. 


i 
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In National Bank of Redemption v. Boston, 125 
U. S. 60, 31 L. ed. 689, the Bank sought to avoid a tax 
imposed on it by the city on the ground that it dis¬ 
criminated in favor of savings banks in violation of 
Section 5219 of the Revised Statute which controlled 
the right of States to tax national bank shares. The 
court held, following Mercantile National Bank v. 
Mayor of New York, 121 U. S. 138, 30 L. ed. 895, and 
Davenport National Bank v. Davenport Equalization 
Board, 123 U. S. 83, 39 L. ed. 94, that the exemption 
of savings banks did not violate the rule prohibiting 
taxation of shares of national banks at greater rates 
than other money capital. The Massachusetts sav¬ 
ings banks were held to be substantially similar to the 
New York Savings banks, the court saying: 

“The argument on behalf of the plaintiff in er¬ 
ror, indeed, seeks to establish another distinction. 
It is alleged that in Massachusetts savings banks 
are permitted to transact a banking business in 
the way of loans upon personal securities, which 
assimilates them more closely to national banks, 
and takes away the reason for the application of 
the rule to them which was applied to the case of 
the savings banks of New York. But the differ¬ 
ence mentioned, if it exists at all, is immaterial; 
the main purpose and chief object of savings 
banks, as organized under the laws of Massachu¬ 
setts, are the same as those in New York, as con¬ 
sidered in the case of the Mercantile Bank. Thev 
are substantially institutions under public man¬ 
agement, in pursuance of a great and beneficial 
public policy, organized for the purpose of in¬ 
vesting the savings of small depositors, and not 
as banking institutions in the commercial sense 
of that phrase. We adhere to the rule as declared 
in the cases heretofore decided which forecloses 
further discussion as to the present point in the 
case.” 
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It will be noted that the Solicitor of Internal Rev- 

i 

enue and the Board derive this legal conception of sav¬ 
ings banks from the above quotation which has refer¬ 
ence only to such banks as organized under the laws 
of Massachusetts and New York. It is true that 
elaborate provisions controlled their establishment and 
operations in those states, but not the slightest Support 
is given to the theory that such incorporation pr regu¬ 
lation are the sine qua non of savings banks through¬ 
out the United States and in the mind of Congress. 

In Mercantile National Bank v. Mayor, supra, the 
court refused a similar contention of discrimination in 
favor of savings banks in the following language: 

“No one can suppose for a moment that savings 
banks come into any possible competition with 
national banks of the United States. T^iey are 
what their name indicates banks of deposit for 
the accumulation of small savings belonging to 
the industrious and thrifty. To promote their 
growth and progress is the obvious interest and 
manifest policy of the state. Their multiplica¬ 
tion cannot in any sense injuriously affect any 
legitimate enterprise in the community.*’j 

In Davenport National Bank v . Board of 'Equaliza¬ 
tion, supra, the court explained the reason for exempt¬ 
ing savings banks as follows: j 

“The reason given for this is that the institu¬ 
tions generally established under that n&me are 
intended for the deposits of the small savings and 
accumulations of the industrious and thrifty; that 
to promote their growth and progress is the obvi¬ 
ous interest and manifest policy of the state.’* 

Here again we have the emphasis placed hpon the 
function and public purpose of the institutions and 
not upon the method of their creation nor thi regula¬ 
tion to which they are subjected. 
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(1) The Right of Private Banking Associations Or¬ 
ganized Prior to 1923 to do a Banking Business Was 
Expressly Recognized by Statute in Texas 

In his opinion at 14 Opinions of the Attorney Gen¬ 
eral, page 373, that official said: 

4 ‘In the absence of legislative restrictions, bank¬ 
ing may be carried on in the States by individuals 
and partnerships in all its various departments 
of receiving deposits, discounting paper, issuing 
notes, etc.; and if a State by interposing no re¬ 
strictions tacitly permits these functions to be 
exercised by a partnership or unincorporated 
company, it would be the same in legal contempla¬ 
tion as if the partnership or company were ex¬ 
pressly authorized thereunto by positive law.” 

In September, 1920, at the time appellant was or¬ 
ganized there was no express authority in the Statutes 
of Texas for the incorporation of mutual savings 
banks. Provision was made for the incorporation of 
ordinary stock savings banks but not for mutual non¬ 
stock banks. On the other hand, at that time the for¬ 
mation and operation of private banks whether in the 
form of jpartnerships, associations, or trusteeships 
was permitted. It was not until 1923 that the state 
prohibited the organization of additional private banks 
and that statute expressly confirmed the right of exist¬ 
ing banks to continue operations. Article 541 of the 
Texas statutes reads as follows: 

“Art. 541 (558) Private banks.—It is hereby 
declared to be the public policy of this state that 
no additional private banking institution or busi¬ 
ness shall be organized or established, and it shall 
be unlawful for any person, association of per- 
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sons, partnerships or trustees acting unjler any 
common law declaration of trust to hereafter or¬ 
ganize or establish, begin or resume the opera¬ 
tion of any banking institution or business within 
this State. It shall be the duty of private indi¬ 
viduals or firms engaging in the banking busi¬ 
ness to use after the name under which the busi¬ 
ness is conducted, the word in parentheses ‘unin¬ 
corporated’ and failure to do so shall subject the 
offender to a penalty of one hundred dollars to 
be collected in the manner provided in! Article 
491. (Acts 1904, S. S., p. 11; Acts 1923,! p. 422.) 

i 

In 1925 the 1923 Act was amended and Article 541b 
added, expressly declaring the right of existing banks 
to continue operations. That Section reads as follows: 


“At. 541b. Name.—It shall be unlawful for 
any such person, association of persons, ipartner- 
ship or any trustee or trustees acting under any 
common law declaration of trust to adopt or use 
any artificial name or business title or to use 
any other than the name of the person o!r one or 
more of the persons, or a member or one! or more 
of the members of the association of persons or 
partnership, or a member or one or moife of the 
members of such common law trust association, 
in the management, conduct or operation of any 
private banking institution or bank of| deposit 
within the State of Texas; provided, however, 
that the provisions of this Act shall not iapply to 
any person, association of persons, partnerships 
or trustees, or trustees acting under any! common 
law declaration of trust, who, at the time this 
Act becomes effective, are actively engaged in the 
operation of any bank, trust company, bank and 
trust company or savings bank within tiffs State, 
nor to any bank which may have been in) success¬ 
ful operation in this state for twenty years and 
shall have suspended operation prior to! the pas- 
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sage of this Act, but which shall resume operation 
within twelve months after the passage of this Act. 
The right to continue such business of such bank, 
trust company, bank and trust company or sav¬ 
ings bank so engaged, or which shall resume busi¬ 
ness as provided in this Act, or by their heirs, 
legal representatives, assigns and successors, is 
hereby expressly recognized, confirmed and 
fixed." 

The second sentence of Article 541 requiring the use 
after the name in which private banks conducted busi¬ 
ness the word “ unincorporated” was in effect at the 
time appellant was organized. As shown by the record 
appellant did not use the word “unincorporated” after 
its name until December 18, 1928 when its attention 
was called to the provision requiring it to do so. The 
provision itself provides its own penalty, L e. a one 
hundred dollar fine. Opinion of Texas Attorney Gen¬ 
eral, dated May 24, 1914. It cannot be interpreted as 
forfeiting the right of the appellant to continue opera¬ 
tions nor to change the nature of its operations. 

Respondent has emphasized the failure to use the 
word “unincorporated” after its name as indicating 
that it was not the intention to organize a mutual sav¬ 
ings bank. That this was the intention is apparent 
from the letter written by its first president to the 
collector in which the status of a mutual savings bank 
is expressly claimed. It is further apparent from the 
methods of operation, the character of records, and the 
transactions performed as heretofore set out in the 
statement of facts. 

In states in which the operation of unincorporated 
mutual savings banks is forbidden there may be some 
justification for refusing to recognize unincorporated 
banks, but that is not true in Texas, nor is it embodied 
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in the Revenue Act. Congress has many times recog¬ 
nized the existence of unincorporated banks aifd there 
is absolutely nothing in either the language of the ex¬ 
emption or the history of the revenue Acts to show 
any intention to restrict the exemption to incorporated 
banks. 

8. Regulation by State Authority Is Not Essential 
to Qualification As a Mutual Savings iIank 

i 

In those states in which the incorporation of mutual 
savings banks are authorized there is a considerable 
variation in the regulations under which they operate. 
Most such states do provide for a regulation of invest¬ 
ment and public inspection of accounts and require in¬ 
corporation. In Maryland there is absolutely no legal 
restriction upon investments and regulation is con¬ 
fined to a checking of the accounts to prevent fraud. 

Examination by state officials —Neither is regular 
examination of books and affairs by state officials es¬ 
sential to constitute a bank. Private banks in Texas 

i 

are not subject to such examination but that tloes not 
affect their character as banks under the laws of the 
state or nation. 

Regulation of Investments —Some states regulate the 
character of investments to be made by mutual savings 
institutions. Others like Maryland leave investments 
entirely to the discretion of the managers. 

Reserves from Earnings —Some states require re¬ 
serves to be set aside for earnings until & certain 
reserve is accumulated, 3 per cent of deposits for in¬ 
stance in Maryland. (1910 Chapter 219, Sec. $4.) This 
is in effect a departure from 4 ‘pure mutuality” since 
depositors whose funds are used to obtain the!earnings 
will not likely receive that portion put in th£ reserve. 


i 
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Pennsylvania authorizes the accumulation of a sur¬ 
plus not to exceed 15 per cent but does not require it. 
(Act of May 20, 1889, P. L. 246, Sec. 22.) After that 
amount is reached all earnings must be divided. Cer¬ 
tainly, the lack of such a reserve does not prevent 
classification as a mutual savings bank. 

All such restrictions are discretionary with the in¬ 
dividual states and are intended for the protection of 
depositors partly because the depositors ordinarily 
have no voice in the management. Certainly the man 
depositing his money with petitioner was in as good 
a de facto position as any depositor in an incorporated 
mutual savings bank. Not only did he have a voice in 
the selection of officials to invest his money, but a care¬ 
ful audit was made bv outside members once each vear 

* * 

and books were open to the inspection of members at 
all times. Investments were as strictly limited as those 
of the most careful banks. The question of regulation 
is a matter for the individual state and not for Federal 
tax authorities. 

But if the general and legal conception of a savings 
bank held by the Solicitor is unsupported by the cases 
which he cites other than in particular state jurisdic¬ 
tions, it is still less correct that any support can be 
found therefor in the history of section 231 (2) of the 
Revenue Act of 1921. A careful search of the commit¬ 
tee reports and of the Congressional Record and hear¬ 
ings reveals nothing whatsoever to support his views. 
A careful search of the hearings, committee reports 
and Congressional Record concerning the Revenue Act 
of 1913 in which the exemption first appears was 
equally fruitless. 

Furthermore, if the test adopted by the Solicitor of 
Internal Revenue and the Board should be accepted, 
not a single savings institution in the South or South- 
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west, in fact only a few outside of New England and 
the North Atlantic States, would be exempted and 
mutual savings associations organized by schpol chil¬ 
dren would be subject to tax. 

9. That Appellant Did Not Receive Deposits from 
the Public But Only from Employees of Ander¬ 
son, Clayton & Co. and Its Affiliated Concerns 
Does Not Prevent Its Performing the Functions 
of and Qualifying As a Mutual Savings Bank 

While deposits could be made only by enkployees 
of Anderson, Clayton & Co., it is not believed that this 
limitation deprives appellant of its character as a 
mutual savings bank any more than a limitation of de¬ 
positors to “working men residing in the City pf Balti¬ 
more/ ’ or to “widows, orphans, single women and 
minors.’’* It is also evident from 0. D. 70S, a)id 0. D . 
508, that the respondent did not regard this litnitation 
as destroying the classification as a mutual savings 
bank. The Board of Tax Appeals said in the case of 
The Young Men’s Christian Association Retirement 

Fund v . Commissioner, 18 B. T. A. 139: 

9 

i 

“Neither do we believe that (6) abovp was in¬ 
tended to apply only to ‘purely public’ charities. 
Certainly the exemption is not so restricted by 
the language used. We do not think that the mere 
restriction of the beneficiaries of an otherwise 
charitable corporation to a designated group or 
class is sufficient ground upon which to deny ex¬ 
empt classification.” 

In the case of John R. Sibley, 16 B. T. A. 9}5, which 
was cited in support of the above ruling tlie Board 

* The Bowery Savings Bank once passed a resolution limiting 
deposits to these classes. 
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held an organization was within the provisions of Sec¬ 
tion 231 (6) which limited its ministrations entirely to 
employees of a certain company. This view is also 
sustained by the Circuit Court of Appeals for the 
Third Circuit in Mutual Aid <& Benefit Association of 
Forstmann & Huffman , Emplotjees. v. Commissioner , 
42 Fed. (2) 619. 

There is no claim that appellant is a charitable or¬ 
ganization, but under the rule laid down by the Board 
in interpreting another paragraph of the identical sec¬ 
tion under which it claims exemption, its claim to ex¬ 
emption is not defeated by a limitation of depositors 
to the numerous employees of Anderson, Clayton & Co. 

Regarding this feature of appellants organization 
it is a noteworthy fact that under the statutes of New 
York, Section 451, the membership of credit unions, a 
form of cooperative bank, is required to be limited to: 

“such persons having a common employer, or to 
persons who are members of the same trade, pro¬ 
fession, club, union, society or association, or to 
persons who are residents of a town, village or 
other political subdivision of the state having a 
population of not over ten thousand persons or 
persons who in the judgment of the superintend¬ 
ent of banks have such a community of interest 
as will insure proper administration.’ ’ 

Certainly such a limitation cannot affect the clas¬ 
sification of such an organization as a cooperative bank 
under the opinion of the Attorney General in Volume 
31 at page 176, referred to on pages 56-57 herein. 


.r 
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10. The Provisions Involved Should Be Construed 
In the Light of the Congressional Purpose; to En¬ 
courage Thrift and Savings. 

i 

j 

In intrepreting the statute as he has done th^ Solici¬ 
tor has entirely ignored the purpose and object of 
Congress in exempting mutual savings banljs from 
taxation. As an example of the proper method of 
interpretation attention is called to the language in 
Opinions of the Attorney General, Volume 31, page 
176, in holding credit unions exempt as cooperative 
banks. 

“The similarity between credit unions and co¬ 
operative banks, as they exist in Massachusetts, 
is striking. Having in mind the history! of the 
insertion of the fourth paragraph of Section 11 
of the income tax law, it must be conceded that 
although credit unions do not come within the 
letter of the paragraph, such associations are 
wholly within the intention and meaning j of Con¬ 
gress as therein expressed . Because thO words 
‘credit union’ were not specifically used is cer¬ 
tainly no reason for saying that such organiza¬ 
tions are subject to the tax imposed by ithe act, 
if on examination of the purpose and object of 
such association it appears they are substantially 
identical with domestic building and loan associa¬ 
tions or cooperative banks ‘organized aad oper¬ 
ated for mutual purposes and without profit It 
is to be presumed that Congress intended |that the 
general terms used in section 11 should bS so con¬ 
strued as not to lead to injustice, oppression or 
an absurd consequence. Holy Trinity Church v. 
United States, 143 U. S. 457.” 

i 

It is a well settled rule of construction that a stat¬ 
ute must be read in the light of its purpose hnd con- 


i 

i 
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gressional intent given effect. As was said in the 
recent case of Rodenbough v. United States, 25 Fed. 
(2d) 13: 

“A statute must be read in the light of its pur¬ 
pose. Tucker v. Alexander, 275 U. S. , 48 
S. Ct. 45, 72 L. ed. As it is clear that Congress in¬ 
tended completely to avoid the inequity of double 
taxation, we shall, in order to effectuate its inten¬ 
tion, give the statute a construction as broad as 
the intention itself.” 

We think it is clear that appellant is within the 
purpose and intendment of the exemption provided 
by Congress and we call attention to the following 
language of the court in the case of Union dr New 
Haven Trust Co. v. Eaton, 20 Fed. (2) 419: 

“The rule of strict construction is in the inter¬ 
est of public policy, and when a higher public 
policy dictates a more liberal attitude an excep¬ 
tion will be found. Bequests for public purposes 
operate in aid of good government; they perform 
by private means what ultimately would have to 
be done at public expense. In such cases, exemp¬ 
tion from taxation is not a matter of grace or 
favor; it is rather an act of public justice. The 
reason for the rule of narrow scrutiny does not 
apply to such cases.” 

And again in Slocum v. Bowers, 15 Fed. (2) 400, 
affirmed in 20 Fed. (2) 50, it was said: 

“The policy of exempting these corporations 
is firmly established and has been constantly ex¬ 
panding ever since the system of income taxation 
was adopted. The statute should be read if pos- 
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sible in such a way as to carry out this pojicy and 
not to make the result turn on a legal technical¬ 
ity.’ J | 

As has been pointed out previously the exemption 
of mutual savings banks is as old as the federal reve¬ 
nue acts and is founded on a sound public policy. 
Here, too, the statute should be read to c^rry out 
the undoubted congressional policy. I 

In Morgan v. Nauts, decided April 19, 1918, 6 A. F. 
T. R. 8011, the District Court had before it subsections 
6 and 8 of Section 231 of the 1921 Act. In interpreting 
these sections the court stated: 

I 

! 

“We find, considering the purposes of the Act, 
and assuming that Congress intended to ijnake no 
unreasonable discriminations in its enactment but 
to make its provisions applicable to situations 
fairly and reasonably within some classification 
of the statute, and that the latter should effec¬ 
tively cover the various phases of activities fairly 
subject to its consideration, that an organization 
such as this Foundation is exempt from taxation 
under the Income Tax Law of 1921, considering, 
at least in their cumulative effect, the thr^e provi¬ 
sions above quoted. 

#*##**## 

The result is that judgment here should run for 
the plaintiff. Any other construction of j the Act 
would condemn it as permitting by nic^ use of 
language a discrimination against an institution 
as devoted to the public welfare and as well en¬ 
titled to exemption as any of those coming more 
precisely within the terms of the statute. The 
narrow construction contended therefor by the 
government the court cannot concede. A judg¬ 
ment for refund of the amount paid un<Jer pro¬ 
test, with interests and costs, is directed.!” 
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It has long been recognized in federal statutes that 
a state may permit banking in any form it desires 
and regulate it only insofar as it desires. The opin¬ 
ion of the Attorney General in interpreting the phrase 
“state banking associations,” contained in Volume 
14, Page 373, of Opinions of the Attorney General is 
important both because of its recognition of this fact 
and because of the rule it lays down with reference to 
interpreting congressional acts to attain congressional 
purpose. 

The question for decision was whether the Act of 
Congress placing a ten per cent tax on notes of all 
state banking associations paid out was limited to as¬ 
sociations organized under state banking laws. The 
opinion is so pertinent as to be worthy of extensive 
quotation: 

“The main purpose of that provision obviously 
was to put a check upon the circulation as money 
of notes of the description mentioned therein, and 
to secure for the country in lieu thereof the ad¬ 
vantages of a uniform currency, which Congress 
had undertaken to supply. Keeping this in view, 
the meaning and scope of the phrase mentioned 
will be apprehended without difficulty. 

“It may be reasonably presumed, that, in tax¬ 
ing the amount of notes paid out by the banking 
associations of the States, there was no intention 
on the part of Congress to make a discrimination 
against banking companies acting under special 
acts of incorporation, or organized under some 
general statute of a state, and in favor of com¬ 
panies established for banking purposes under 
private agreement by subjecting the former only 
to tax, and leaving the latter free to pay out their 
notes exempt from taxation. The end being to 
restrain the circulation of the notes, such a dis- 
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crimination would not be consonant with thjat end, 
but tend to partially defeat it. 

“Plainly, then, the expression ‘State banking 
association’ was used in its most comprehensive 
sense, as signifying any association of persons 
engaged in the business of banking within any 
State (other than a ‘national banking association’ 
which was already named in the enactment ) 2 
whether constituted under a private agreement 
merely or formed under some special or general 
act of the State. In the absence of legislative re¬ 
strictions, banking may be carried on in the States 
by individuals and partnerships in all its various 
departments of receiving deposits, discounting 
paper, issuing notes, etc.; and if a State bij inter¬ 
posing no restrictions tacitly permitted these func¬ 
tions to be exercised by a partnership or unincor¬ 
porated company, it would be the same in legal 
contemplation as if the partnership or company 
were expressly authorized thereunto by positive 
law. Such partnership or company might be as 
appropriately called a ‘State banking association’ 
as an association of individuals incorporated for 
similar objects under a special or general statute 
of the State; and it would make no difference in 
this respect, I conceive, where but one or two of 
those functions were exercised by the partnership 
or company. 

“I am, accordingly, of the opinion that 
pression referred to may be taken to inc 
only associations organized under State jbankin 
law^s, but association or partnerships formed un¬ 
der private agreement for the purpose of Carrying 
on the business of banking.” 


the ex¬ 
ude not 


S 


The main purpose of this provision under consid¬ 
eration here obviously is to encourage saving and 
thrift. It may be reasonably presumed, that, in ex¬ 
empting mutual savings banks not having capital stock 
represented by shares, there v’as no intention on the 
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part of Congress to make a discrimination against 
banking companies established for banking purposes 
under private agreement and in favor of banking com¬ 
panies acting under special acts of incorporation, or 
organized under some general statute of a state by sub¬ 
jecting the former only to tax. The end being to en¬ 
courage thrift through mutual enterprises, such a dis¬ 
crimination would not be consonant with that end, but 
tend to partially defeat it. 

Plainly, then, the expression “mutual savings bank” 
was used in its most comprehensive sense, as signify¬ 
ing any asociation of persons without capital stock 
engaged in the business of savings banking in which 
all the profits inured to depositors, whether constituted 
under a private agreement or formed under some 
special or general act of the State. In the absence of 
legislative restrictions, banking may be carried on in 
the States by individuals, partnerships, and associa¬ 
tions in all its various departments of receiving de¬ 
posits, discounting paper, issuing notes, etc.; and if a 
State by interposing no restrictions tacitly permits 
savings bank functions to be exercised by a partner¬ 
ship or unincorporated company, it is the same in legal 
contemplation as if the partnership or company were 
expressly authorized thereunto by positive law. Such 
association is as appropriately called a “mutual sav¬ 
ings bank” as an association of individuals incor¬ 
porated for similar objects under a special or general 
statute of the State. 

There can, indeed, be no question but what the A-C 
Investment Association is a properly constituted mu¬ 
tual savings bank without a capital stock represented 
by shares under the laws of the State of Texas, and that 
as such it comes within the evident purpose of Con- 
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gress to encourage thrift through mutual enterprises 
by exemption from taxation except to the individual 
depositor. 


II. Appellant is not a corporation nor association with¬ 
in the meaning of the revenue acts. 

Under the laws of the State of Texas appellant oc¬ 
cupies the status of a partnership. This does not nec¬ 
essarily mean that it is not a corporation linder the 
income tax law. 

Burk-W ag goner Oil Association v. Ilopkins, 269 
U. S. 110: - | 

But, on the other hand, there are numeroijs charac¬ 
teristics of this organization which distinguish it from 
a corporation, or from the associations classified as 
corporations. In the case just cited the Supreme Court 
defined a joint stock association as follows: | 


“Unincorporated joint stock associations, al¬ 
though technically partnerships under the law of 
many states, are not in common parlance referred 
to as such. They have usually a fixed capital 
stock divided into shares represented by certifi¬ 
cates transferable only upon the books of the com¬ 
pany, manage their affairs by a board of directors 
and executive officers, and conduct their business 
in the general form and mode of procedure of a 
corporation. Because of this resemblance in form 
and effectiveness these business organisations are 
subjected by the Act to these taxes as corpora¬ 
tions. ” 

Contrasted with the type of organization there de¬ 


fined appellant had no fixed capital stock, 
capital stock divided into shares (Record, 


It has no 
page 46), 
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transfer of passbooks or the amounts entered therein 
was forbidden. (Record 39) 

It is respectfully submitted that the lack of these 
extremely important elements of corporate resem¬ 
blance cannot be overlooked. 

The Board apparently relied largely upon the fact 
that appellant had a constitution and by-laws, and that 
active control of its affairs were vested in an executive 
committee of members, and officials selected by the ex¬ 
ecutive committee from their own number. It relied 
largely upon the ca$e of Sears, Roebuck & Company's 
Employee's Savings, etc . v. Commissioner , 45 Fed. 
(2d) 506, in which its decision at 17 B. T. A. 22 was 
reversed. In that decision the Circuit Court of Ap¬ 
peals for the Seventh Circuit apparently accepted the 
above facts as sufficient to constitute an organization 
an association rather than a trust which was the ques¬ 
tion before it. We believe however that under the 
rules laid down by the Supreme Court the decision 
must turn upon all the features of an organization in 
comparison with those of a corporation, and that the 
balance here is sufficient to justify appellants claim 
that it is not an association under the Revenue Acts. 

The features as to which appellant resembles a cor¬ 
poration are: 

(1) It has a charter and by-laws; 

(2) It holds meetings of its members or depositors; 

(3) Active control of its affairs are entrusted to an 
executive committee of nine members selected by de¬ 
positors and who in turn select officials from their 
own number. 

(4) It was engaged in pooling and investing the 
savings of its members or depositors for the interest 
which could be secured. 




j 


i 
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On the other hand, it differed from a corporation 
in the following respects. j 

(1) It had no stated capital stock. 

(2) The units represented by deposits and passbooks 
were not transferable. 

(3) Withdrawal of deposits and interest thereon 
was authorized at any time and a reserve was kept on 
hand to meet withdrawals. 

(4) Liability of officers or members of the executive 
committee or depositors was unlimited. 

(5) Title to all mortgages securing notes, etc., was 

vested in a trustee. i 

* (6) Interest earned was required by the constitu¬ 

tion to be distributed quarterly and the right thereto 
became fixed without any action by the executive com¬ 
mittee in the nature of corporate dividends declara¬ 
tion. I 

(7) The executive committee and all officials were 
required to be members and received no compensation. 

(8) It is not an entity distinct from its members. 

In the case of Hoffman v. United Stated, 21 Fed. 

(2d) 241, 245, the court after discussing various su- 
X>reme court decisions stated: I 

I 

“A consideration of the entities discussed by the 
Supreme Court in Burk-Waggoner Oil Associa¬ 
tion, supra, and Hecht v. Mallev, supra^ discloses 
that these associations have a number 6f marked 
similarities as to corporate form: (1) Ih them the 
business is managed by directors or otjher desig¬ 
nated officers; (2) the organization is Recognized 
as a body separate and distinct from its compo¬ 
nent members; (3) the transferability q'f member¬ 
ship is governed by the will of each I individual 
member; (4) the association has no inherent right 
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to decide whatinew members shall be admitted; 
(5) between the members there may be no special 
relation of confidence and the retirement or 
death of a member does not necessarily work the 
dissolution of the organization. 

In the Walnut Bank it must be observed: (1) 
No member is at liberty to retire and substitute 
another in his place as a partner, except upon the 
consent of the other members. (2) The right of 
delectus personarum is preserved. (3) The mem¬ 
bers were undoubtedly drawn to each other by 
feelings of mutual confidence. (4) The firm was 
not a person, separate from its component mem¬ 
bers. (5) The business was managed by members, 
through the cashier, who must also be a member, 
who acts for himself as principal, in his own be¬ 
half, and as agent for his copartners/ ’ 

The same features which distinguished the Walnut 
Bank from a corporation distinguish this appellant 
from that type of organization. The individual de¬ 
positors, to whom all earnings were distributed as re¬ 
quired by the constitution were the proper parties to 
report the income and pay the tax where any was due. 
Particular care was taken to report to depositors the 
interest distributed to him so that it might be re¬ 
ported. The president of the organization testified 
that he reported the amount earned on his deposits as 
interest received and paid the tax due thereon. (Rec¬ 
ord, page 67.) 

III. Appellant is entitled to deduct from income the 
amount paid to depositors upon their deposits as 
interest paid on indebtedness. 

Any depositor was entitled to withdraw his funds 
at any time and no postponement of payment could 
be made beyond three months from the date of demand. 
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(Record, pages 39, 66) This right of withdrawal in¬ 
cluded both principal and interest or earnings credited 
to the account of the member. The distribution of 
earnings was not a matter of favor or discretion upon 
the part of the Executive Committee. No action on 
their part, such as the declaration of dividends was 
ever taken. Earnings having been ascertained were 
credited to the account of the members pr<[) rata on 
their deposits in accordance with the By-Laws. (Rec¬ 
ord, page 67.) j 

Under the circumstances these payments constituted 
interest on indebtedness. This view is supjported by 
O. D. 703 and by the authority there cited, 28 Op. A. G. 

189; 31 id. 176. ! 

.1 

Both principal and interest constituted a charge 
against the assets of appellant and could be obtained 
at any time on demand. All of the gross income of ap¬ 
pellant were thus distributed in the form of jinterest to 
depositors and it had no income on which t<j) be taxed. 

I 

IV. The Board erred in holding that appellant was 
liable to a 25 per cent penalty for failure to file in¬ 
come tax returns for the years 1921 to 1927. 

The Board upheld the action of respondent in im¬ 
posing penalties in the sum of $4,818.85 upoh appellant 

for failure to file returns for the vears 1921 to 1927. 

* 

These penalties were imposed under authority of Sec¬ 
tion 3176 of the Revised Statute which reads as fol¬ 
lows : 


i 

“In case of any failure to make or file a return 
or list within the time prescribed by law r , or pre¬ 
scribed by the Commissioner of Internal Revenue 
or the collector in pursuance of law , the Commis- 
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sioner shall add to the tax 25 per centum of its 
amount, except that when a return is filed after 
such time and it is shown that the failure to file 
it was due to a reasonable cause and not to will¬ 
ful neglect, no such addition shall be made to the 
tax”. (Italics ours.) 

We make two points under this provision: 

1. That taxpayer having been advised by the col¬ 
lector that it was tax exempt, at a time when regula¬ 
tions gave him that authority was expressly relieved 
from the obligation to file returns. 

2. That, upon every principle of equity respondent 
is estopped from asserting this penalty against appel¬ 
lant. 

Although convinced the organization was exempt un¬ 
der Section 231 the first president of appellant wrote 
the chief deputy, collector of internal revenue at 
Austin asking whether any report should be made. 
(Record, page 43.) In return, appellant was advised 
that “you are not taxable” and the opinion wras based 
on O. D. 703 heretofore cited. (Record, page 55.) 

At the time this advice was received, the collector 
of internal revenue of the district was authorized “to 
inform the organization whether or not it is exempt. 
If, however, the collector is in doubt as to the taxable 
status of the organization, he will refer the affidavit 
and accompanying papers to the Commissioner for de¬ 
cision. When an organization has established its right 
to exemption, it need not thereafter make a return of 
income or any further showing with respect to its 
status, under the law, unless it changes the character 
of its organization or operations or the purpose for 
which it was originally created.” Article 511, Regu¬ 
lations 45 and 62. 
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The above provision remained in effect until; May 15, 
1924, at which time T. D. 3587 was issued canceling 
the power given the collector and requiring the Com¬ 
missioner to pass on all claims for exemption r (T. D. 
3587, Cumulative Bulletin III-l, pages 247^8.) No 
provision was made, however, requiring anjy organ¬ 
ization having previously been advised by the; collector 
that it was exempt to file a further claim for exemp¬ 
tion, or to file any income tax return. 

It is respectfully submitted therefore that appellant 
was not required to file any return of income and it 
therefore cannot have been guilty of failing tq do so. 

2. Even if the appellant is incorrect that it was re¬ 
lieved of the duty of filing any return by Article 511, 
it is believed the facts above set out and those which 
will be presented below are such as to estop any claim 
by respondent for such penalty. j 

After being advised by the collector that it was not 
taxable, appellant filed no income tax returns. (Rec¬ 
ord, 68.) In January, 1927, however, the Collector de¬ 
manded that the association either render a; return or 
file a claim for exemption. As soon as the collector 
could supply the required form, a claim for Exemption 
was filled out and filed on April 27, 1927.! (Record, 
page 45.) Thereafter additional information was fur¬ 
nished and conferences held until by letter djated April 
25, 1928, the collector advised that the Coihmissioner 
had determined it was not exempt and advised a dep¬ 
uty collector was being sent to assist in the prepara¬ 
tion of proper income tax returns. The deficiencies 

i 

involved were based upon the delinquent returns thus 
prepared. (Record page 68.) 

The fact that the collector advised appellant it was 
not taxable, at a time when the collector was author- 
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ized by the regulations to do so was the sole cause for 
the failure to file the required returns. Upon advice 
that the Commissioner had determined it was not ex¬ 
empt, appellant would have immediately filed the re¬ 
turns desired, but the collector immediately sent a 
deputy collector to prepare them. 

The respondent, having misled appellant by advice 
originally given appellant by its duly authorized 
agents, and having prevented its filing a return by 
sending a deputy collector to do so as soon as the 
Commissioner determined it was liable to tax, is es¬ 
topped from claiming the twenty-five per cent pen¬ 
alty proposed. 

In sustaining this plea against a taxpayer the Court 
of Claims said in Ralston Purina Company v. United 
States, 58 Fed. (2d) 1065: 

“In Dickerson v. Colgrove, 100 U. S. 578, 580, 
25 L. ed. 618, the court said: 

‘The estoppel here relied upon is known as an 
equitable estoppel, or estoppel in pais. The law 
upon the subject is well settled. The vital prin¬ 
ciple is that he who by his language or conduct 
leads another to do what he would not otherwise 
have done, shall not subject such person to loss 
or injury by disappointing the expectations upon 
which he acted. Such a change of position is stern¬ 
ly forbidden. * * * There is no rule more neces¬ 
sary to enforce good faith than that which com¬ 
pels a person to abstain from asserting claims 
which he has induced others to suppose he would 
not rely upon. The rule does not rest on the as¬ 
sumption that he has obtained any personal gain 
or advantage, but on the fact that he has induced 
others to act in such a manner that they will be 
seriously prejudicial if he is allowed to fail in 
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carrying out what he has encouraged thetn to ex¬ 
pect. ’ 

The relief of equitable estoppel is administered 
in favor of one who has been induced to hlter his 
line of conduct with respect to the subject matter 
in controversy so as to have foregone soine right 
or remedy which he otherwise would have taken. 
Under the doctrine of equitable estoppel, u person 
is held to a representation made or a position as¬ 
sumed, where otherwise inequitable consequences 
would result to another, who, having the right to 
do so under all the circumstances of the case, has, 
in good faith, relied thereon. Cf. Lucas v. J. C. 
Hunt (C. C. A.), 45 Fed. (2d) 781; Louis Werner 

Sawmill Co., 26 B. T. A. -, decided May 24, 

1932. Although this case is not a suit ih equity 
but is one at law in assumpsit, howeveif, an as¬ 
sumpsit of this kind is of an equitable; nature, 
New York Life Insurance Co. v. Anderson (C. C. 
A.), 263 F. 527, and the defendant may rely upon 
any defense which shows that the plajintiff in 
equity and good conscience is not entitled to re¬ 
cover in whole or in part. Myers v. Hurley Motor 
Co., 273 U. S. 18, 47 S. Ct. 277, 71 L. edl 515, 50 
A. L. R. 1181; section 274b, of the Judicial Code, 
section 398, U. S. C. A. tit. 28. (Italics ours.) 

It is believed the rule there laid down clearly covers 
this case. 

CONCLUSION. 

Appellant was organized to encourage thrift and to 
provide a means by which small savings could be ag¬ 
gregated and invested safely. It was believed by its 
organizers and it was advised by the authorized rep¬ 
resentative of respondent that it was exempt from 
taxation. It has been excluded from the exemption 
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granted by Congress on the basis of a narrow and tech¬ 
nical interpretation which is entirely unsupported by 
legislative history, which is in direct conflict with the 
purpose and intent of Congress, and which is contrary 
to the rule of liberal construction laid down by the 
courts when a great public purpose is involved. 

Those depositors whose income comes within the lim¬ 
its prescribed by Congress have reported the interest 
received and paid the income tax due thereon. Limita¬ 
tion has expired and no possibilty of refunds remains. 
On the other hand appellant, whose failure to file re¬ 
turns was based solely on advice received by its presi¬ 
dent from the Collector who at the time was author¬ 
ized to advise organizations that they were exempt 
and relieve them of filing returns, has been charged 
not only with the corporation tax but with a heavy 
penalty for failure to file returns. 

In compliance with the underlying Congressional 
purpose it is respectfully submitted that this Court 
should hold appellant to constitute a “mutual savings 
bank not having a capital stock represented by shares,” 
and reverse the decision of the Board. On every con¬ 
sideration of elemental justice and equity its decision 
as to penalties should be reversed. 

Respectfully submitted, 

R. C. Fulbright, 

John C. White, 

, Attorneys. 

Fulbright, Crooker & Freeman, 

Of Counsel . 

Washington, D. C., January 20, 1933. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 
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_ I 

——— 

No. 5856 

i 

i 

A-C Investment Association, Unincorporated, 

petitioner 

v. 

David Btjrnet, Commissioner of Internal 

Revenue, respondent 

' f 

- *. 'i *■ ■■ ' 

. 

— 

: ; V ! 

No. 5857 

A-C Investment Association, Unincorporated, 

petitioner 

v. 

David Burnet, Commissioner of Internal 

Revenue, respondent 

* 

ON PETITIONS FOR REVIEW OF DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS 

I . 

— 

BRIEF FOB THE RESPONDENT 
_ . 

PREVIOUS OPINION 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 37- : 52), which is 
reported in 24 B. T. A. 582. 
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JURISDICTION 

The cases involve income taxes and penalties in 
the following amounts (R. 37, 52) : 


Years 

Taxes 

Penalties 

Years ! Taxes 

Penalties 


$68.99 

618.16 

1,401.07 

2,226.95 

$17.24 
154.54 
35a 26 
556.74 

1925. 

1 

$3,485.25 
4,832.74 
& 642.31 
6,928.50 

$871.31 

1,208.18 

1,660.58 

None. 

1922. 

1926. 

1023- 

1927. 

1024_ 

1928. 




The decisions of the Board of Tax Appeals were 
entered November 5,1931. (R. 52,53.) The cases 
are brought to this Court by petitions for review 
filed May 4,1932 (R. 55, 61), pursuant to Sections 
1001-1003 of the Revenue Act of 1926, c. 27,44 Stat. 
9,109,110. 


QUESTIONS INVOLVED 

1. Was the petitioner a mutual savings bank not 
having a capital stock represented by shares so as 
to entitle it to exemption from taxation under Sec¬ 
tion 231 (2) of the Revenue Acts of 1921,1924, and 
1926 and Section 103 (2) of the Revenue Act of 
1928? 

2. Was the petitioner liable to 25 per cent pen¬ 
alties under Section 3176, Revised Statutes, as 
amended, because of its failure to file income-tax 
returns for the years 1921 to 1927, inclusive ? 

STATUTES AND REGULATIONS INVOLVED 

The applicable statutes and regulations are set 
forth in the Appendix, infra. 
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STATEMENT 

The facts are embodied in the findings and opin¬ 
ion of the Board (R. 37-52) and in a stipulation 
of the parties (R. 66-68). For the purposes in 
hand they may be summarized as follows: ] 

In 1920 the only available opportunity which 
people of small means residing in Houston, Texas, 
had to make safe investments was by placing their 

I 

funds in savings banks at 4 per cent interest! At 
that time the employees of Anderson, Claytbn & 


Company (a twenty-million dollar corporation 
(R. 42)) were being induced to make unsafe invest¬ 
ments in oil stocks, etc. There were then available 
for safe investment in Houston first mortgage dotes 


yielding 8 per cent interest, and petitioner was or¬ 
ganized in said year by the employees of said 


corporation so that they might pool their funds for 
investment in such high interest-bearing securities. 

Petitioner was never incorporated, but a consti¬ 
tution and by-laws were adopted. These stated the 
purposes of the organization and provided that 


membership, which was restricted to the employees 

j 

of said corporation and its affiliates, could be ob- 
tained by the purchase for cash of units of a par 
value of $10 each. A member was entitled to one 
vote for each $10 unit or deposit so purchased or 
made, which he could cast by proxy, 8b member 
could acquire more than 120 of such units id any 
one year; that is to say, he could make a yearly 
deposit of not to exceed $1,200, and membership 


l 

i 

! 

i 

i 

i 
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was lost not only by a withdrawal of deposits, but 
by a severance of the member’s connection as an 
employee of said corporation as well. The organ¬ 
ization issued pass books similar to those used by 
savings banks, in which were noted all deposits, 
withdrawals, and balances; and, though payment 
of such dividends could be delayed for three months 
by the executive committee, as a matter of fact the 
organization never availed itself of such right. No 
stock or other certificates of membership were is¬ 
sued; membership being evidenced by the pass 
books, which were not transferable except in ac¬ 
cordance with the provisions of the constitution and 
by-laws of the organization. 

The control of petitioner’s affairs was vested in 
an executive committee, which was chosen by the 
vote of the members. Annual meetings were held 
for these elections. The executive committee 
elected a president, secretary, and treasurer from 
its own members. The by-laws, among other 
things, defined the duties of such officers. Provi¬ 
sion was also made for the calling of special meet¬ 
ings of the members of the organization. Peti¬ 
tioner’s officers i received no salaries, and its only 
place of business was in the office of the employer 
corporation, to which, however, it paid no rent. 
Petitioner’s expenditures were small and were 
made principally for appraisals, recording fees, 
and the like. 

Prom 1920 to 1927 petitioner’s membership in¬ 
creased from 36 to 444 and its deposits from $8,590 
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to $859,535.37. By the end of the year 1928 peti¬ 
tioner’s assets had increased to $918,217.54, 'which 
included real-estate notes purchased through trust 
companies and trust departments of j banks 
amounting to $360,951.55; stock in building and 
loan associations, $5,000; first-mortgage loans made 
direct to borrowers, $521,150.79; and loans tb mem¬ 
bers on pass books, $3,000. The balance whs made 
up of cash on hand and miscellaneous items. Sub¬ 
stantial portions of the funds of the association 
were loaned to its members upon the security of 
their real property. In this connection it Appears 

j 

that in 1926 the executive committee promulgated 
a “Home Ownership” plan of loans to its members 
who had been in the employ of the corporation or 
its affiliates for two years or more. By this plan 
the association offered to loan up to 80 per bent of 
the cost of the property, the cost of the hcjmes to 
be limited to $10,000 each; interest on such loans to 
be charged at the rate of 7 per cent per a-nmim- 
It was stated in the circular announcing the plan 
that Anderson, Clayton & Company would guaran¬ 
tee to the association that part of any “Home 
Ownership” loan exceeding 55 per cent of the 
value of the property. | 

Earnings of the association were slightly in ex¬ 
cess of 7 per cent per annum. (R. 66.) 

In 1921 one R. C. Fulbright wrote a letter on be¬ 
half of the petitioner to the deputy collector of in¬ 
ternal revenue at Austin, Texas, requesting the lat- 

158081—33-2 
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ter to advise him if it was necessary for it to make 
any kind of a report in order to show that it came 
either within the exemption provided by subdivi¬ 
sion (2) of Section 231 of the Revenue Act of 1921 
relating to mutual savings banks, or subdivision 
(4) thereof relating to cooperative banks. In 
reply the deputy collector wrote that he believed 
O. D. 703, found in Income Tax Rulings No. 13 for 
December, 1920 (3 C. B. 235), which he quoted in 
full, “almost exactly fills your case and you can see 
from the decision that you are not taxable.” (R. 
44.) The record does not disclose that petitioner 
has ever complied with the requirements of Article 
511 of Treasury Regulations 62 that corporations 
claiming exemption must file with the collector an 
affidavit showing the character of the organization, 
the purpose for which it was organized, the sources 
of its income and its disposition, whether or not 
any of its income 1 is credited to surplus or may 
enure to the benefit of any private stockholder or 
individual, and in general all facts relating to its 
operations which affect its right to exemption, or 
that it attached thereto a copy of its charter or 
articles of its incorporation and its by-laws. 

The petitioner failed to file returns for the years 
1921 to 1927, inclusive, but did duly file one for 
1928. In January, 1927, the collector of internal 
revenue for the first district of Texas demanded 
that the association either render a return or file a 
claim for exemption. Petitioner thereupon re- 
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quested copies of form 1027 on which to make such 
claim, which were, however, not at the time avail¬ 
able because they had not then been printed, but 
were furnished as soon as they became available. 
Shortly thereafter, and in April, 1927, tljie peti¬ 
tioner, having filled out such form, mailed the same 
to said collector. 

The Commissioner, holding that the petitioner 
was not exempt, determined its income taxes at 

i 

corporate rates for said years in the amounts above 
stated and added thereto 25 per cent penalties for 
the years 1921 to 1927, inclusive, because of peti¬ 
tioner’s failure to file returns for said years. But 
the Commissioner did not assess any penalty 
against the petitioner for the year 1928 because it 
had filed a return for that year. 

The Board sustained the Commissioner deter¬ 
mination in all respects. With reference |to peti¬ 
tioner’s liability for income taxes, the Board held 
that it was an association doing an investment busi¬ 
ness and that, takin g the character of the organiza¬ 
tion as well as its activities by and large, it was not 
a mutual savings bank and consequently not: entitled 
to exemption under subdivision (2) of saidl section. 
It appears that in the alternative the petitioner 
contended before the Board that it was either a 

i 

cooperative bank exempt under subdivision (4) of 
said section, or a joint venture, or a series of revoca¬ 
ble trusts. The Board denied each of said alter¬ 
native contentions. With respect to the penalties 
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Added fey the Commissioner to 1 tfee tax, the Board 
heH that petitioner should have filed returns 1 for- 
each of the years 1921 to 1927, inclusive, within the - 
time required by law and that it was liable to the 
penalties as it had not satisfied both of the condi¬ 
tions imposed by Section 3176, Revised Statutes, 
in order to entitle it to exemption therefrom— 
namely, to show (1) that it had filed returns after 
such time and (2) that its failure to file returns in 
time was due to a reasonable cause and not to will¬ 
ful negleet on its part. 

SUKMAST OF ARGUMENT 

1. Petitioner is an association both by reason of 
its structure and of the fact that it is doing busi¬ 
ness. Petitioner does not contend that it is a trust, 
and the claim which it made in the alternative 
before the Board that it was a series of revocable 
trusts appears now definitely to have been aban¬ 
doned. It is not open to serious controversy that 
petitioner’s organization is essentially upon the 
lines of a corporation in that it has a charter, by- 
laws, an executive committee chosen by its mem¬ 
bers, and officers chosen by the executive commit¬ 
tee, and in that it functions like a corporation.. 
And, so far as its activities are concerned, peti¬ 
tioner is engaged in the business of investing the 
funds of its members in stocks, bonds and other 
securities, which it purchases outright, and in loan¬ 
ing money upon the security of real estate mort- 
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•gages; such loans to a large .extent being made to 
its own members. j 

Thus cut off, as petitioner is, from the broad 
proposition that it is not an association suoject to 
the tax at corporate rates, it is forced, in Order to 
escape the tax, to place its reliance upon the con¬ 
tention that it is a mutual savings bank not hav¬ 
ing a capital stock represented by shares, and as 
such exempt from tax under Section 231! (2) of 
the Revenue Acts of 1921,1924, and 1926, a|id Sec¬ 
tion 103 (2) of the Revenue Act of 1928. {But, as 
petitioner apparently realizes that it dOes not 
dearly come within the purview of said exemption, 
it finds itself constrained to contend that there is 
an exception to the rule which requires exemption 
to be strictly construed in favor of the (govern¬ 
ment in cases where the same is given n<>t as a 

I 

matter of grace but as a matter of “public 
justice. ’ ’ 

The argument proceeds upon the premise that 
such exemption exists in the ease of corporations 
organized and operated exclusively for charitable 
purposes under subdivision (6) of said section, to 
which it asserts an analogy. It cites as authority 
two decisions of lower Federal courts, namely, 
Union <k New Haven Trust Co. v. Eaton, 20 F. (2d) 
419 (Conn.), and Morgan v. Nauts (E. I). Mo.), 
decided April 19, 1919, not officially reported but 
found in 6 American Federal Tax Reports 8011. 
Both decisions are apparently out of line with the 
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decisions of the Supreme Court, the Circuit Courts 
of Appeals, and other Federal courts, in none of 
which so much as a suggestion of such an exception 
can be found. To the contrary, the various Circuit 
Courts of Appeals and other Federal courts that 
have had the question before them have applied the 
rule of strict construction in the ease of claims for 
exemptions under several of the other subdivisions 
of said section, including that which exempts 
charitable corporations. 

Petitioner attempts to bring itself under said 
subdivision (2) by defining the word “bank” in 
the terms of the functions of such an institution 
and then demonstrating that it exercised some of 
these. It ignores the primary concept of a bank 
as a public or quasi public institution that is im¬ 
plicit in every definition made of a bank. Peti- 

i 

tioner fails to satisfy such definition in that it does 
not have a public place of business, such as banks 
usually have, and does not serve the public gen¬ 
erally, its membership being restricted to the em¬ 
ployees of a single corporation who stand to lose 

I 

such membership not only by withdrawing their 
funds, but also by the mere severance of their rela¬ 
tion with said corporation. It also fails to qualify 

I 

functionally as a bank. Granting that petitioner 
has some of the attributes of a savings bank, it does 

l 

not fulfill the essential requisites of such institu¬ 
tion in that it was organized and operated, as the- 
Board found, for the purpose of pooling the funds- 
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I 

of its members for investment in order to secure 
nearly double the rate of interest upon sucli invest¬ 
ment that savings banks can and do pay, jand not 
for the purpose of conducting a purely savings-bank 
business. Moreover, it engaged upon a large scale 

I 

in the business carried on by what are cdmmonly 
known as building and loan associations, ip that it 
induced its members to purchase or build homes 
which it then proceeded to finance upon the build¬ 
ing and loan association plan, loaning up tjo 80 per 
cent of the value of said property, the arrangement 
being that all loans so made in excess of 55 Iper cent 
of such value were guaranteed by the employer. 
And, finally, it is to be observed in this connection 
that such an organization as the petitioner has 
never been given recognition either by thej statutes 
or in the decisions of Texas, or anywhere! else for 
that matter. 

I 

But, even if the view is admissible that petitioner 
is a mutual savings bank, this is not the only ten¬ 
able one. To the contrary, the Board’s view that, 
considering the organization by and large in the 
light of the purposes of the organization^ as well 
as of its character and functions, it is merely what 
its name implies, a mutual investment association. 
Thus petitioner has not sustained the burden of 
showing that the denial of the exemption jto it was 
error. 

2. This leaves for consideration the question as 
to whether or not the petitioner is subject to the 
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penalties provided by Section 3176, Revised Stat¬ 
utes, for its failure to file returns for tbe years 1921 
to 1927, inclusive. Petitioner’s only contention is 
that the respondent is estopped from adding such 
penalties to its tax. This contention is not 
grounded upon the assumption that it obtained an 
exempt status by a compliance with the require¬ 
ments of Article 511 of Treasury Regulations 62. 
Indeed, it is obvious that petitioner did not fulfill 
the requirements of that regulation in that it failed 
to file the affidavit and exhibits therein required 
to be filed. But it claims that through an author¬ 
ized agent it carried on a correspondence with the 
deputy collector, in the course of which the latter 
advised petitioner that it was exempt, and that in 
reliance upon such advice it failed to file returns. 
It is thus apparent that the estoppel which the peti¬ 
tioner seeks to invoke against the Commissioner is 
not based upon the authorized act of his agent, duly 
performed in the manner prescribed by statute or 
regulation. It does not even appear that the Com¬ 
missioner was actually advised of this correspon¬ 
dence. Petitioner is presumed to know the law, 
which, of course, includes a Treasury Regulation 
such as the one under consideration which was pro¬ 
mulgated in pursuance of law and in order to fill a 
gap therein. It is difficult to see how, under the 
circumstances, petitioner is in position to claim an 
estoppel against the Commissioner, for the latter 
can obviously not be estopped from determining 
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the amount of a tax due under the law by any act 
on the part of his agent not authorized by statute 
or regulation. 

The statute requires the imposition of a penalty 

where a return should have been made but was not 

| 

filed in time, unless two things appear, first, that 
a return was filed after that time, and, second, that 

the failure to make return is due to reasonable 

| 

cause and not to willful neglect. Admitting that 
petitioner’s neglect was not willful, it nevertheless 
failed to file return for these years, and su,ch fail- 
ure was at its peril. 

ABGUMENT 

I 

i 

I 

The petitioner is not a mutual savings bank and is con* 
sequently not entitled to the exemption granteci to such 
institutions 

j 

Section 230 of the Revenue Acts of 1921, 1924, 

I 

and 1926, and Section 13 of the Revenue Act of 
1928 impose income taxes upon corporation^. Sec¬ 
tion 231 of the former Acts and Section 103 of the 
latter grant exemptions from such tax to [certain 
corporations. Among these is the one perjtaining 
to mutual savings banks not having a capital stock 
represented by shares. Petitioner in its brief (p. 
3) states that the primary question is whether it 

I 

is entitled to such exemption, though it also con¬ 
tends that because of the unusual nature of its or¬ 
ganization it should not be classified as a corpora- 

15S081—33 3 
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tion. By far the greater portion of its brief is de¬ 
voted to a justification of its claim to exemption. 
In fact, only about four pages of the brief (pp. 63- 
66) discuss its contention that it is not a corpo¬ 
ration. And that contention is not based upon the 
ground that its organization was not upon the lines 
of a corporation; for it is admitted that, like cor¬ 
porations, it had a charter and by-laws, held regu¬ 
lar meetings of its members, who elected a board 
of trustees that had control of the business of the 
association, and that such trustees in turn chose 
the officers of the organization, namely a president, 
secretary and treasurer. Nor does the petitioner 
claim that it was not engaged in business. It 
merely contends that in some respects it was unlike 
a corporation—namely, in that the interest of its 
members was not evidenced by capital stock but 
by units of deposits which were not transferable; 
in that the liability of its members was unlimited; 
in that title to its property was held by a trustee; 
in that its earnings were distributable as of course 
and as interest to the depositors and not as divi¬ 
dends at the discretion of the directors; and in 
that the organization had no separate existence 
from its members. (Br. 65.) It is apprehended 
that these objections are not serious. Indeed, it is 
difficult to see how, without actually incorporating, 
an organization could, despite the differences 
pointed out by petitioner, have more closely ap¬ 
proached corporate structure than it did. 
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In Sears, Roebuck <& Co. Employees* Savings, 
etc. v. Commissioner, 45 F. (2d) 506 (C. C. A. 7th), 
an organization established for similar purposes 
and organized much upon the same lines as the peti¬ 
tioner was held to have been an association taxable 

i 

as such. And, while petitioner claims that it is 
not an association, it does not say what it professes 

to be. But, if it is not an association, it can only 

, | 

be a trust; and it is now too well settled tojlonger 
admit of doubt that a trust—even a common law 
trust—is an association within the meaning of the 
revenue laws and is taxable as a corporation if it 
conducts business. See Little Four Oil <& Gas Co. 
v. Lewellyn, 35 F. (2d) 149 (C. C. A. 3d); Trust 
No. 5833, Security-First Nat. Bank v. Welch, 54 F. 
(2d) 323 (C. C. A. 9th), certiorari denied, 286 
U. S. 544; Willis v. Commissioner, 58 F. (2d) 121 
(C. C. A. 9th); Merchants' Trust Co. v. Welch, 59 
F. (2d) 630 (C. C. A. 9th). Indeed, it may with 
assurance be said that all trusts which do even a 
modicum of business, barring only eolleetibn and 
liquidating trusts, are subject to the corporate tax. 

' For cases involving liquidating trusts see White v. 
Hornblower, 27 F. (2d) 777 (C. C. A. 1st) ; Blair v. 
Wilson Syndicate Trust, 39 F. (2d) 43 (0. C. A. 
5th); Gardiner v. United States, 49 F. (2d) 992 
(C. C. A. 1st); Commissioner v. Atherton), 50 F. 
(2d) 740 (C. C. A. 9th), and for eases involving 
collection trusts see Lansdowne Realty Trust v. 
Commissioner, 50 F. (2d) 56 (C. C. A. 1st), and 
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Tyson v. Commissioner, 54 F. (2d) 29 (C. C. A. 
7th). Thus there can be no question that petitioner 
is an association and that as such it is subject to 
the tax, unless it comes within the exemption noted. 
We pass, then, to a consideration of the validity of 
the petitioner’s claim to exemption. 

Sueh claim is not based upon the premise that 
the language of the statute granting the exemption 
is unambiguous and that the petitioner comes 
clearly within its purview, but upon the contention, 
that the provision should be liberally construed in 
order to give full effect to the supposed benevolent 
purposes of Congress in granting exemptions to 
certain corporations. It is to be observed, how¬ 
ever, that such argument flies in the teeth of the 
cardinal principle of construction that, while stat¬ 
utes imposing the tax are to be construed liberally 
in favor of the taxpayer, the contrary is true with 
respect to those which grant exemptions. Bowers 
v. Lawyers Mortgage Co., 285 U. S. 182,187; Cho- 
teau v. Burnet, 283 U. S. 691, 696; Heiner v. Colo¬ 
nial Trust Co., 275 U. S. 232, 235; Cornell v. Coyne, 
192 TJ. S. 418, 431; Swan & Finch Co. v. United 
States, 190 U. S. 143,145; Theological Seminary v. 
Illinois, 188 U. S. 662, 673-674; Bank of Commerce 
v. Tennessee, 161 U. S. 134, 146; Vicksburg, <&c. 
Railroad Co. v. Dennis, 116 U. S. 665, 668; West 
Wisconsin R. R. Co. v. Supervisors, 93 U. S. 595, 
598; Hubbard-Ragsdale Co. v. Dean, 15 F. (2d) 
410, 412 (S. D. Ohio) ; Hampton & L. F. Ry. Co. V- 
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i 

Noel, 300 Fed. 438, 440 (E. D. Va.) R. Co. 

v. Gaines, 3 Fed. 266, 278 (M. D. Term.). 

It may be conceded that the statute is ambig¬ 
uous—that it is not certain just what type of 
■organizations is comprehended by the ternji “mu¬ 
tual savings banks. ’ ’ Therefore, this term requires 
definition, and it is conceived that the solution lies 
in the meaning of the word “bank.” Indeed, the 
petitioner considers this to be the ease, for sub¬ 
division (4) of the first part of its argument 
(Br. 27-32) is devoted exclusively to an attempt 
at such definition. And yet, it must be apparent 
that petitioner’s effort in this behalf falls far short 
■of clarifying the situation, for what it has suc¬ 
ceeded in doing is merely to define the term “sav¬ 
ings bank” as comprehending an institution whose 
.sole function is the receipt of savings deposits and 
their safe investment for the sole benefit^ of its 
depositors. Obviously this does not affirmatively 
answer the question as to whether the term “mutual 
savings banks” includes an organization composed 
exclusively of employees of a corporation whose 
membership is dependent not alone upon their 
being financially interested therein, but primarily 
upon their continued employment by said corpora¬ 
tion, having no separate or public place of business, 
or organized to serve the public, and doing not a 
■strict savings bank business, but an investment and 
mutual building and loan business. j 

It is the Commissioner’s contention that when 
■Congress used the term “mutual savings banks” 
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it had in mind public institutions, organized ex¬ 
clusively for the purpose of doing the ordinary 
savings bank business and that the petitioner does 
not meet either of these qualifications. It is, of 
course, not contended that such institutions must 
be incorporated, 1 except in such states as require 
their incorporation; nor is it necessary that they 
be under public supervision, unless again the stat¬ 
ute so requires. If it be conceded, as it may bey • 
that the State of Texas did not require this organ¬ 
ization to be incorporated and did not require it to 
submit to supervision, it does not follow that even 
in Texas petitioner would be regarded as having- 
the sole attributes of a mutual savings bank. In 
any event, it does not follow that Congress in¬ 
tended to include such an organization as the peti¬ 
tioner in the exempted class. The result is that 
the petitioner has found itself in the position of 
having to fall back upon the contention that the 
statute should be liberally construed. And in this- 
eonneetion it seeks to draw an analogy between a 
savings bank and a charitable institution, it hav¬ 
ing been held by two nisi prius Federal courts, cited 
by petitioner in its brief (pp. 58-59), that the ex¬ 
emption with respect to charitable institutions • 
should be liberally construed. See Union & New 
Haven Trust Co. v. Eaton, 20 F. (2d) 419 (Conn.), 

1 The Supreme Court has indicated that savings banks 
may be organized pursuant to contract as well as created 
by statute. See Saving* Bank of Damtmry v. Loewe , 242: 

U- S. 357,359. 


r* 
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and Morgan v. Nauts (E. D. Mo.), decided April 
19, 1919, not officially reported but found in 6 
American Federal Tax Reports 8011. j 

Without stopping to analyze or distinguish these 
cases from the one at bar (though it is thought that 
this may readily be done), suffice to say that these 

decisions are out of line with the decisions of the 

, 

Supreme Court, as well as with those of the Circuit 
Courts of Appeals and other Federal courts of first 
instance, in none of which any exception tp the rule 
of strict construction of exemptions has ever been 
so much as hinted at. Indeed it has been jsaid that 
“This principle is universal in its application.” 
See Thomas E. Basham Co. v. Lucas, 21 F. (2d) 
550, 551 (W. D. Ky.). And the Circuit Court of 
Appeals for the Sixth Circuit has held that the rule 
of strict construction applies even to the exemption 
of charitable institutions made by Section 231 (6) 
of the Revenue Act of 1921. See Fifth-Third 
Union Trust Co. v. Commissioner, 56 F. (2d) 767. 
Petitioner in this connection also cites Slocum v. 
Bowers, 15 F. (2d) 400 (S. D. N. Y.), affirmed 20 
F. (2d) 350 (C. C. A. 2d). But this case! is not in 
point. The question there was not one jof defini¬ 
tion of the exempted class or of bringing! the peti¬ 
tioner within it. It was conceded that the bene¬ 
ficiaries of the trust created by the will of Mrs. Sage 
came within the exemption. The question was 
whether the income from the funds which had been 
given to them was income of the estate while the 
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estate was in the course of administration and be¬ 
fore it had been actually set aside for them. As the 
Circuit Court of Appeals put it (p. 352), “The 
question therefore resolves itself into this: Was the 
income received by the estate during the year 1919 
permanently set aside for the residuary legatees by 
the will itself ? ’ ’ And the language of the decisions 
of both the trial and the appellate court was di¬ 
rected to the solution of that problem and not to the 
clarification of any ambiguity in the definition of 
the exempted class, or to the question as to whether 
or not the beneficiaries came within that class. 

But, if the rule of liberal construction does in 
fact prevail with reference to charitable corpora¬ 
tions, because, as is said, the exemption with re¬ 
spect to them is not a matter of grace but of “pub¬ 
lic justice,” certainly no such principle is appli¬ 
cable to the other exempted classes mentioned in 
said Section 231, for these embrace business or¬ 
ganizations, leagues, fraternal societies, clubs, and 
personal service corporations, to whom exemptions 
are granted only as a pure matter of grace. The 
mere naming of the list should suffice to make this 
manifest. So we have (1) labor, agricultural, or 
horticultural organizations, (2) mutual savings 
banks, (3) fraternal beneficiary societies, (4) do¬ 
mestic building and loan associations and coopera¬ 
tive banks, (5) cemetery companies, (7) business 
leagues, (8) civic leagues, (9) clubs, (10) mutual 
insurance societies, etc., (11) farmers’ and fruit 




growers’ associations, (12) certain holding corpo¬ 
rations, (13) Federal land banks, etc., and (14) 
personal service corporations; the last-named ex- 
emption being contained in the Revenue Act of 
1921 only. 

In each instance that the construction of said 
exemptions, or the question of whether k partic¬ 
ular organization came within one of them, has 
been before courts, the rule of strict construction 

i 

has been applied. So, in Schuster v. Nichols, 20 
F. (2d) 179,181 (Mass.), it was applied tp a claim 
for exemption under subdivision (5) reflating to 
cemetery corporations; in Hardware Underwriters 
v. United States, 65 Ct. Cls. 267, certiorari denied, 
278 U. S. 645, and in Commercial Health & Acci¬ 
dent Co. v. Pickering, 281 Fed. 539, 541 (S. D. Ill.), 
it was applied to claims for exemption under sub¬ 
division (10) relating to farmers’ mutual insur¬ 
ance companies; in Riverdale Co-op. Creamery 
Ass’n v. Commissioner, 48 F. (2d) 711 (C. C. A. 
9th), South Carolina Produce Ass’n v. Commis¬ 
sioner, 50 F. (2d) 742, 744 (C. C. A. 4th), and Pro¬ 
ducers’ Creamery Co. v. United States, 5$ F. (2d) 
104,106 (C. C. A. 5th), it was applied to claims for 
exemptions under subdivision (11) relating to 
farmers’, fruit growers’ associations, etc.; and in 
Jenkins-Kreer & Co. v. Commissioner, 50 F. (2d) 
53 (C. C. A. 6th), certiorari denied, 284 ijj. S. 672, 
and Matteson Co. v. Willcuts, 12 F. (2d) 447 
(Minn.), it was applied to claims for exemptions 

158981—33-1 
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under subdivision (14) of the Revenue Act of 1921, 
relating to personal service corporations. 

We then inquire, what is a bank in the common 
acceptation of that term ? It will be noted that the 
definition given by the Century Dictionary, quoted 
in petitioner’s brief (p. 27), states that it is an 
“institution for the encouragement,” etc. (Italics 
supplied.) The definition given in the New Stand¬ 
ard Dictionary is similar, as follows: 

An institution [italics ours] for lending, 
borrowing, issuing, or caring for money. 
Banks may be either private or incorporated. 
They are three kinds: (1) of deposit, in¬ 
cluding savings banks; (2) of discount; and 
(3) of issue or circulation. State and pri¬ 
vate banks, excepting those which include a 
department for savings, are generally exclu¬ 
sively banks of discount. Most modem 
banks combine several of these functions. 
National banks in the United States issue a 
circulating currency, the redemption and 
value of which are secured by United States 
bonds deposited in the United States Treas¬ 
ury. Compare TRUST COMPANY under 
TRUST. 

The office building used for banking pur¬ 
poses; as, a bank fronting Wall Street. 

And the New Standard Dictionary defines 
“institution” as: 

A corporate body or establishment insti¬ 
tuted and organized for public use, or the 
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building occupied by such a public body; as, 
the Smithsonian Institution. 2 

I 

Webster’s New International Dictionary defines 

the word “institution” as: 

• 

An established or organized society or 
corporation; an establishment, esp. one of a 
public character, or one affecting a, com¬ 
munity; a foundation; as, a literary insti¬ 
tution; a charitable institution; the Smith- 
sonian Institution, also, a building br the 
buildings occupied or used by such organiza¬ 
tion. (The word “institution” appears in 
italics in the text; otherwise the italics are 
supplied.) 

Miehie on Banks and Banking defines a bhnk as 
follows (Vol. I, pp. 6-7, § 2) : 

A bank is a quasi-public institution, for 
the custody and loan of money, the exchange 
and transmission of the same by means of 
bills and drafts, and the issuance of its own 
promissory notes, payable to bearer, as cur¬ 
rency, or for the exercise of one or niore of 
these functions, not always necessarily char¬ 
tered, but sometimes so, created to subserve 
public ends, or a financial institution regu¬ 
lated by law. (Italics supplied.) 

1 ■ i ■ , ■■ i - - — 

2 The following quotation is given to illustrate the use of 
the word “ institution ”: “ Finally, in this enumeration, we 
must mention among the grounds of a city’s pride, those 
long-standing organizations of men which may claim the 
dignified title of institutions . There are its churches, 
* * * its hospitals, its benevolent and fraternal and in¬ 

dustrial organizations, its libraries, its music and dramatic 
art. Elmer Elsworth Brown, Address at the Commence¬ 
ment Exercises of the University of Cincinnati, June 1, ’07.” 
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And, finally, the Supreme Court of the United 
States in the ease of Knickerbocker Life Ins. Co. v. 
Pendleton, 115 U. S. 339, decided November 16, 
1885, said (p. 344) : 

A bank is a quasi-public institution. Its 
officers have regular and set duties to 
perform, directly affecting the financial 
transactions of the entire public. (Italics 
supplied.) 

Bolles, in this work on the Modem Law of Bank¬ 
ing, defines a savings bank as follows (Yol. I, § 6, 
P- 5): 

A savings bank is a State organization. 
Some of them have a capital, like a bank of 
discount, and are conducted in the same 
manner. The larger number have no capi¬ 
tal, but receive deposits and lend them on 
security largely specified by statute. (Italics 
supplied.) 

See also the illuminating discussion (too long for 
quotation here) of the nature of savings banks and 
their historical background contained in the de¬ 
cision of the Supreme Court in Huntington v. 
Savings Bank, 96 U. S. 388, 394, et seq. 

From the reading of these definitions one is 
forcibly struck with the fact that the public char¬ 
acter of such an institution is, to say the least, 
implicit therein. 

Congress has nowhere indicated the precise delim¬ 
itation of the phrase “mutual savings banks.” It 
must, therefore, be assumed that it used the term in 
its ordinary significance; that is to say, as referring 
to a public institution for saving; not necessarily 
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an incorporated one, of course, or even onje under 
public supervision, but nevertheless one which, 
generally speaking, is open to and accominodates 
the public, having banking quarters, such as insti¬ 
tutions of this character usually have where! deposi¬ 
tors and borrowers alike may transact their busi¬ 
ness. On the other hand, it can not be assumed, in 
the absence of a clear and convincing showing, that 
Congress had in mind an association which had 
no public place of business and did not serve the 
public, but was limited to the employees of a single 
corporation whose very membership in such asso¬ 
ciation and right to do business therewith depended 

i 

not alone upon their investment therein but pri¬ 
marily upon their continued connection with the 
employer corporation. Indeed, it seems almost 
certain that Congress did not intend to j exempt 
such an organization when it is considered that the 
same could readily have been included in the ex¬ 
emption had more specific language been Used. 

In any event, it can not be said that the construc¬ 
tion placed upon the statute by the Board, of Tax 
Appeals is inadmissible. The Board held! that an 
association which did not have the essenti 41 public 
character adverted to, and did not even conduct a 
savings bank business, was not a bank within the 
meaning of said exemption; that petitioner neither 
was organized under a public statute nor subserved 
a public purpose, but in its ultimate analysis was 
merely an association of the employees of Ander- 
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son, Clayton & Company, organized for the pooling 
of their funds and the investment of these in securi¬ 
ties offering nearly double the rate that savings 
banks in that community could or did afford. In 
this connection it is not without significance, as the 
Board pointed out in its opinion (R. 48-49), that 
such an organization finds no recognition either in 
the statutes or in the decisions of the State of 
Texas. 3 Indeed, no State or Federal decision has 
been cited giving it recognition as a bank. The 
fact is that not even the petitioner can definitely 
say that it is a mutual savings bank. As disclosed 
by the opinion of the Board (R. 49-50), petitioner 
there contended that, if it was not a bank, then it 
came within the definition of one of three other 
totally different types of organization, namely, (1) 
a cooperative bank, or (2) a joint venture, or (3) 
a group of revocable trusts. 

The very doubt thus cast by the petitioner upon 
its own character would seem definitely to answer 
the contention it now makes that beyond peradven- 
ture it is a bank. How then can it be said that 
Congress had such an institution specifically in 
mind; and, if it did not, then petitioner’s assimila¬ 
tion to a mutual savings bank can only be accom¬ 
plished by implication, for it obviously does not 
come so clearly within that designation as to leave 
no room for a well-founded doubt on the subject,* 

3 The only Texas statutes in force which refer to unin¬ 
corporated banks are found in the Appendix, infra. 
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and that is the test laid down by the Supreme 
Court as is evidenced by the following excerpts 
from its decisions: 

It has been said that “neither the right of 
taxation, nor any other power of sovereignty, 
will be held by this court to have been sur- 
rendered, unless such surrender is expressed 
in terms too plain to be mistaken}” that 
exemption from taxation “should niever be 
assumed unless the language used is too 
clear to admit of doubt;” that “nothing can 
be taken against the State by presumption 
or inference; the surrender, when claimed, 
must be shown by clear, unambiguous lan¬ 
guage, which will admit of no reasonable 
construction consistent with the reservation 
of the power; if a doubt arise as to the intent 
of the legislature, that doubt must be solved 
in favor of the State;” that a State “can not 
by ambiguous language be deprived) of this 
highest attribute of sovereignty;” that any 
contract of exemption “is to be rigidly scru¬ 
tinized, and never permitted to j extend, 
either in scope or duration, beyond what the 
terms of the concession clearly require;” 
and that such exemptions are regarded “as 
in derogation of the sovereign authority and 
of common right, and therefore not to be 
extended beyond the exact and express re¬ 
quirement of the grants, construed strictis- 
sirni juris” ( Vicksburg, dec., Railroad Co. 
v. Dennis, supra, p. 658.) 

There must be no doubt or ambiguity in 
the language used upon which the claim to 


l 
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the exemption is founded. It has been said 
that a well founded doubt is fatal to the 
claim; no implication will be indulged in for 
the purpose of construing the language used 
as giving the claim for exemption, where 
such claim is not founded upon the plain and 
clearly expressed intention of the taxing 
power. (Bank of Commerce v. Tennessee, 
supra, p. 146.) 

The intent to exclude must be definitely 
expressed, where, as here, the general lan¬ 
guage of the Act laying the tax is broad 
enough to include the subject matter. 
(Choteau v. Burnet, supra, p. 696.) 

As such corporations [insurance com¬ 
panies] constitute a special class, respondent 
must be held liable for capital stock tax un¬ 
less clearly shown to have been an insurance 
company within the meaning of the Act. 
(Bowers v. Lawyers Mortgage Co., supra, 
p. 187.) 

In the case of Theological Seminary v. Illinois, 
supra, it appeared that an act of the General 
Assembly of Illinois provided “ That the property, 
of whatever kind or description, belonging or ap¬ 
pertaining to said Seminary, shall be forever free 
and exempt from all taxation for all purposes what¬ 
soever.” The act further provided that “it shall 
be deemed a public act, and shall be construed lib¬ 
erally in all courts for the purposes therein ex¬ 
pressed” (p. 633). The Supreme Court of Illinois 
denied the Seminary exemption to certain property 
not used in immediate connection with the institu- 
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tion, although the income therefrom was used 
solely for seminary purposes. The decisio!n went 
upon the ground that, under a strict construction, 
the word “seminary” in the phrase ^prop¬ 
erty *' * * belonging * * * to the semi¬ 

nary” was not the equivalent of the word “corpora¬ 
tion,” and the words “belonged to” were hot the 
equivalent of the words “owned by,” so that the 
intent of the assembly was said to have been merely 
to exempt property of the school which was in fact 
used for school purposes (p. 673). In upholding 


this contention the Supreme Court of the [United 
States said (p. 674) : 

Here are two different constructions of 
the exemption clause, each of which might 
be maintained with some plausibility! That 
view which limits the range of the exemption 
to property used in immediate connection 
with the seminary might seem to niany to 
be the correct one, while in the opinion of 
others, the broader claim of total exeinption 
would be the best founded. The judges of 
the Supreme Court of Illinois have unani¬ 
mously taken the former view, while Counsel 
for the plaintiff in error very strongly and 
very ably has taken and maintained the 
other. We can ourselves see that a construe- 

j 

tion either way would not be clearly er¬ 
roneous, or, at any rate, either construction 
would not be so obviously erroneous as to 
leave no doubt upon the question. In such 
cases we think the rule as to the copstruc- 
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tion of statutes of exemption from taxation 
should be applied, and as there may be room 
for reasonable doubt whether a total or only 
a partial exemption was meant, the partial 
exemption should alone be recognized. 

If we assume, then, that neither the construction 
placed upon the term “mutual savings bank” by 
the petitioner nor that placed thereon by the Board 
is clearly erroneous, the more limited construction 
is, to say the very least, justified. But in the cited 
case, as here, it was contended that the ease fell 
within an exception to the rule of strict construc¬ 
tion. The contention there was based upon a sec¬ 
tion of the act which itself required that it be lib¬ 
erally construed; here it is said that the intent of 
Congress to do “public justice” requires such con¬ 
struction. But, the aforesaid direction of the 
Illinois assembly was held to apply only to those 
portions of the act which related to the functions 
of the institution and not to that portion which 
granted tax exemption to it. The reason for this is 
best stated in the words of the decision of the Su¬ 
preme Court as follows (p. 676) : 

But we do not think it was intended by 
the language of the sixth section to provide 
a complete overthrow of a canon of con¬ 
struction such as the one in question, which 
has obtained for so many years and has 
been so universally and so strictly adopted 
and adhered to by the courts of the whole 
country. 
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And, if the express injunction of the legislature 
that the act should be given a liberal interpreta¬ 
tion must itself be construed in the light of the 
rule requiring exemptions from taxation to be 

i 

strictly construed, there would certainly appear to 
be no justification for overthrowing this canon in 
the case at bar on the pretext that the interjests of 
“public justice” so demands. 

The contention made in the case at bar that the 
exemption should be extended to petitioner by im¬ 
plication because of the supposed spirit and general 
purpose of the act has apparently been advanced 
so seldom that courts have had little opportunity 
specifically to comment thereon. But the same 

I 

idea was advanced in L. & N. R. Co. v. Gaines, 3 
Fed. 266 (M. D. Tenn.), and was by the court rather 
summarily disposed of in the following language 
(pp. 275-276): 

It is a legal axiom, long recognize^, that 
an exemption from the common burden of 
taxation can not be implied from the appar¬ 
ent spirit or general purpose of a $tatute. 
It must be certain and explicit, and iif there 
is any well-founded doubt, arising out of the 
ambiguity or obscurity of the language of 
the statute, as to whether the legislature in¬ 
tended an exemption or hot, the dou,bt will 
be resolved in favor of the State. j 

If, in addition to what has been said, we consider 
this association from the standpoint of its activities 
as a mutual building and loan association, little 
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doubt is left of the correctness of the Board’s deci¬ 
sion. It is in this connection to be noted that cer¬ 
tain building and loan associations are themselves 
exempt under subdivision (4) of said section. But 
it is a condition of their exemption that substan¬ 
tially all of their business be confined to making 
loans to members. Admittedly petitioner did not 
so confine its loans, for the major portion of them, 
in amount at least, was made to nonmembers. So 
that, if this organization is exempted as a mutual 
savings bank, it will receive exemption likewise as 
a building and loan association, and this despite the 
fact that it can not qualify for exemption as such 
an institution. It is not conceivable that Congress 
could have intended such a subversion of the exemp¬ 
tion which it ex gratia extended to building and 
loan associations mentioned in said subdivision (4), 
or that it intended to permit a hybrid organization 
like the petitioner to obtain the exemption. It is 
apprehended that not even the petitioner would 
question its ineligibility to the exemption if, as an 
adjunct to its savings business, it also undertook 
to perform one or more functions of a commercial 
bank. And yet, this would not more certainly de¬ 
prive it of the right to the exemption than does the 
fact that it engaged in the building and loan busi¬ 
ness. Cf. 15 Op. A. G. 452, cited on page 38 of 
petitioner’s brief. 

It is, however, contended (Br. 55-56) that the 
restriction of membership in the organization to 
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the employees of Anderson, Clayton & Company is 
not alone sufficient to take the organization out of 
the definition of a bank. Perhaps that is so. The 
existence of a true bank organized for the sole use 
of employees of a large corporation is conceivable. 
But that is a far cry from saying that the peti¬ 
tioner is a bank, or that the fact that its member- 
ship is restricted to the employees of such corpora¬ 
tion is not an important circumstance to be con¬ 
sidered in determining whether it is a bank j or not. 
As sustaining its position the petitioner cites but 
two Board decisions (Br. 55), namely, F. M. C. A. 
Retirement Fund v. Commissioner, 18 B. T.jA. 139, 
and John R. Sibley v. Commissioner, 16 B. T. A. 
■915, and one Circuit Court of Appeals decision 
(Br. 56), namely, Mutual Aid d Benefit Ass’n v. 
Commissioner, 42 F. (2d) 619 (C. C. A. 3d). All 
three involved charitable organizations seeking ex¬ 
emption under subdivision (6) of said jsection 
which exempts— 

Corporations, and any community chest, 
fund, or foundation, organized and operated 
exclusively for religious, charitable, scien¬ 
tific, literary, or educational purposes, or 
for the prevention of cruelty to children or 
animals, no part of the net earnings of 
which inures to the benefit of any private 
stockholder or individual; I 

Quite obviously this subdivision of the section is 
not restricted to public institutions, for its lan¬ 
guage is sweeping, including “every fund’f estab- 

X 
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lished for the charitable purposes named. Nor is 
there anything contained therein which would in¬ 
dicate that Congress intended to make the exemp¬ 
tion dependent upon the character of the benefici¬ 
aries or to prohibit their restriction to certain 
classes. Undoubtedly, therefore, the Board was 
correct in saying that a charitable organization 
which would otherwise come within the plain pur¬ 
pose of the subdivision could not be denied the 
exemption merely because its ministrations were 
limited to the employees of a single concern. 

On the other hand, in the ease of Mutual Aid & 
Benefit Ass’n v. Commissioner, supra, the question 
was not whether the limitation of the association’s 
benefits to the employees of a single employer de¬ 
prived it of the exemption, but whether it was or¬ 
ganized exclusively for charitable purposes, in that 
its only purpose was to secure sick and death bene¬ 
fits and to furnish medical and dental services. 
The decision is merely a memorandum and does 
not state either the facts of the case or the question 
involved. However, the record of the case and the 
briefs filed disclose that the only contention of the 
Government was that the furnishing of such serv¬ 
ice was a proper function of the employer who 
could claim deductions therefor under the author¬ 
ity of the decision of this Court in the case of Corn¬ 
ing Glass Wtrks v. Lucas, 37 F (2d) 798. 
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To further buttress its contention that the re¬ 
striction of its membership in the organization to 
such employees does not alone deprive it of the 
status of a bank, petitioner points to the fact that 
under New York statutes a credit union jmay be 
limited to persons having a common employer and 
that, as such unions have by the Attorney General 
(31 Op. A. G. 176) been held to be sufficiently sim¬ 
ilar to cooperative banks to come within the exemp¬ 
tion granted the latter, it is apparent that (Coopera¬ 
tive banks may be so limited; and, if one;type of 
bank may be so restricted, any other may likewise 
be. Space will not permit of a detailed analysis of 
this argument; the tortuous character of the tran¬ 
sition from credit unions to mutual savings banks 
should suffice to furnish its own refutation. 

And finally it is said (Br. 24-27) that the original 
departmental construction placed the petitioner 
within the exempted class, and that because Con¬ 
gress thereafter reenacted the law without change 
it must be considered to have adopted thel depart¬ 
mental construction. It is to be noted that the only 
instances of construction cited are two in number; 
the first being O. D. 528, 2 C. B. 207, and; the sec¬ 
ond O. D. 703, 3 C. B. 235, both rendered ujnder the 
Revenue Act of 1918. After the 1921 Act was en¬ 
acted one contra decision was made, being S. M. 
1697, III-l C. B. 248, and after the 1924 Act still 
another, being S. M. 2268, III-2 C. B. 208. But, 
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after the former of these later rulings, the Revenue 
Act of 1924 was passed, and after the latter the 
1926,1928, and 1932 Acts were passed. So that, if 
it be true that Congress must be considered to have 
incorporated in the provisions of the Revenue Act 
of 1921 the interpretation placed by the depart¬ 
ment upon the 1918 Act, why is it not correct to 
say that it must be considered to have incorporated 
the departmental change of ruling into the later 
Acts? Obviously, there was not here such a long 
course of uniform departmental construction, 
either before the enactment of the 1921 Act or 
since, as to justify the application of the rule ad¬ 
verted to and found applied by the Supreme Court 
in Poe v. Seaborn, 282 U. S. 101,116; New York v. 
Illinois, sub. nont., Wisconsin v. Illinois, 278 U. S. 
367, 413; Provost v. United States, 269 U. S. 443, 
457-458; National Lead Co. v. United tates, 252 
U. S. 140, 145-146; United States v. Eermanos y 
Compania, 209 IT. S. 337. In the case last named 
the Court stated the rule as follows (p. 339) : 

And we have decided that the reenactment 
by Congress, without change, of a statute, 
which had previously received long contin¬ 
ued executive construction, is an adoption by 
Congress of such construction. 

Thus, if the petitioner association is tested by 
what it actually was as well as by what it was not, 
it will be found to fall far short of coming clearly, 
or for that matter at all, within the term “mutual 
savings banks.” 
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The petitioner was subject to the penalties assessed 

against it 

Section 3176, Revised Statutes, imposes aj 25 per 
cent penalty for failure to file on time a return pre¬ 
scribed by statute or regulations and provides that 
the Commissioner shall add the same to the tax,, 
except that no such addition shall be made “ when a 
return is filed after such time and it is shown that 
the failure to file it was due to a reasonably cause 
and not to willful neglect.” 

Petitioner filed no returns whatever for the years 
1921 to 1927, inclusive, but seeks nevertheless to 
escape said penalties on the ground that its exempt 
status was fixed in 1921 by the chief deputy} collec¬ 
tor of its district pursuant to the provisions of 
Article 511 of Treasury Regulations 62, wpieh at 
that time gave him that power in cases wherp a cor¬ 
poration claiming exemption filed an affidaAdt with 
him showing the character of the organization, the 
purpose for which it was organized, the sources of 
its income and its disposition, whether or hot any 
of its income was credited to surplus or might inure 
to the benefit of any private stockholder or indi¬ 
vidual, and in general all facts relating to ity opera¬ 
tion which affect its right to exemption. Said ar¬ 
ticle further required that to such affidavit should 

. 

be attached a copy of the charter or articles of 
incorporation and by-laws of the organization, and 
that upon the receipt of such affidavit and other 
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papers the collector would inform the organization 
whether it is exempt. And finally said article pro¬ 
vided that, when a given organization had thus es¬ 
tablished its right to exemption, it need not there¬ 
after make a return of income or any further show¬ 
ing with respect to its status under the law, unless 
it changed the character of its organization or op¬ 
erations or the purpose for which it was originally 
created. 

The record fails to disclose, and the petitioner 
does not claim, that it complied with the provisions 
of such article by filing said affidavit, but says that 
a letter was written in its behalf by one R. C. Ful- 
bright to the chief deputy collector of internal reve¬ 
nue for said district (R. 43) and that the latter’s re¬ 
ply thereto (R. 44-45) stated that petitioner was 
exempt from tax as a mutual savings bank. The 
petitioner contends that this letter fixed its status 
under said regulation as an exempted corporation, 
and that it was not thereafter required to file re¬ 
turns. In other words, its only contention is that 
the letter of the deputy collector estopped the Com¬ 
missioner from asserting that it had failed to 
comply with the requirements of said regulation. 

Such contention is apparently without merit. 
The correspondence on its face discloses that it was 
informal. The letter of the deputy collector does 
not expressly waive strict compliance on the part 
of the petitioner with the requirements of said 
article, and there is no evidence extraneous of said 
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letter that he intended to do so. In fact, there is 
not even any evidence that he had the authority 
to waive such compliance. Therefore, in order to 
spell a waiver of these requirements out i of this 
letter, it must first be assumed that the Oommis- 
sioner gave the collector due authority to waive the 
same. Obviously, a much more rational View of 
the situation is that this letter was merely advisory. 

Moreover, it is not correct to say that the Com¬ 
missioner can, by any action on his part short of 
that provided for by law or the-regulations pro¬ 
mulgated thereunder, be estopped from assessing 
penalties which the law requires him to add to the 
tax. And, as has already been pointed out, except 
for such alleged estoppel, no reason has been put 
forward in justification for petitioner’s contention 
that it should escape the penalties. The petitioner 
is conclusively presumed to have known the law. 
United States v. Hodson, 10 Wall. 395, 4091 Upton, 
Assignee, v. Tribilcock, 91 U. S. 45, 50. This, of 
course, includes those Treasury Regulation^ which, 
like the one under consideration, fill a gap in the 
law. For such regulations have the force and ef¬ 
fect of law. Buttfield v. Stranahan, 192 U. S. 470, 
498; Union Bridge Co. v. United States, 204 U. S. 
364, 378-379; St. Louis <£• Iron Mountain Kg. Co. v. 
Taylor, 210 U. S. 281, 287; Intermountain Rate 
Cases, 234 IT. S. 476,486. 

Petitioner knew, or in the exercise of due care 
should have known, that the collector had no au- 

I 

i 
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thority whatever to waive its compliance with said 
regulation. Under the circumstances it can not be 
heard to say the Commissioner is estopped. When, 
therefore, it elected to stand upon its right to the 
exemption to the extent of failing to file returns, it 
deliberately took the risk of incurring the penalties 
and eould not avoid them unless it succeeded in 
establishing that it was in fact exempt. 

CONCLUSION 

For the foregoing reasons the decision of the 
Board of Tax Appeals should be sustained. 

Respectfully submitted. 

! G. A. Youngqtiist, 

Assistant Attorney General. 
Sew all Ely, 

Carlton Fox, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Maxwell M. Mahany, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

February, 1933. 
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APPENDIX 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 2. That when used in this Act— 
***** 

(2) The term “corporation” includes as¬ 
sociations, joint-stock companies, and insur¬ 
ance companies; * * *. (U. S.i C., Title 

26, Sec. 1262.) 

Section 2 (a) (2) of the Revenue Acts of 1924, c. 
234,43 Stat. 253 (U. S. C., Title 6, Sec. 15) and 1926, 
c. 27, 44 Stat. 9 (U. S. C. App., Title 26, Sec. 1262; 
U. S. C. Supp. VI, Title 26, See. 1696) ftnd Sec¬ 
tion 701 (a) *(2) of the Revenue Act of 1928, c. 852, 
45 Stat. 791 (U. S. C. Supp. VI, Title 26, Sec. 1696) 
are the same as Section 2 (a) of the Revbnue Act 
of 1921. 

Sec. 230. That, in lieu of the tax imposed 
by section 230 of the Revenue Actj of 1918, 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
every corporation a tax at the following 
rates: ' 

(a) For the calendar year 1921}, 10 per 
centum of the amount of the net income in 
excess of the credits provided in seejtion 236; 
and 

(b) For each calendar year thereafter, 
12% per centum of such excess amount. 

Section 230 of the Revenue Acts of 1924 (U. S. C., 
Title 26, Sec. 981) and 1926 (U. S. C. App., Title 
26, Sec. 981) and Section 13 (a) of the Revenue 

( 41 ; 
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Act of 1928 (U. S. C. Supp. VI, Title 26, Sec. 2013) 
are the same as Section 230 of the Revenue Act of 
1921, except as to rates. 

Sec. 231. That the following organizations 
shall be exempt from taxation under this 
title— 

***** 

(2) Mutual savings banks not having a 
capital stock represented by shares; * * *. 

Section 231 (2) of the Revenue Acts of 1924 
(U. S. C., Title 26, Sec. 982) and 1926 (U. S. C. 
App., Title 26, Sec. 982) and Section 103 (2) of 
the Revenue Act of 1928. (U. S. C. Supp. VI, Title 
26, Sec. 2231) are the same as Section 231 (2) of 
the Revenue Act of 1924. 

Section 3176 of the Revised Statutes as amended 
(U. S. C., Title 26, Secs. 97-98; U. S. C. Supp. VT, 
Title 26, Sec. 1512) and embodied as Section 1311 
in the Revenue Act of 1921, as Section 1003 in the 
Revenue Aet of 1924, and as Section 1103 in the 
Revenue Act of 1926, reads as follows: 

“Sec. 3176. * * * 

“The Commissioner of Internal Revenue 
shall determine and assess all taxes, other 
than stamp taxes, as to which returns or 
lists are so made under the provisions of 
this section. In case of any failure to make 
and file a return or list within the time pre¬ 
scribed by law, or prescribed by the Com¬ 
missioner of Internal Revenue or the collec¬ 
tor in pursuance of law, the Commissioner 
of Internal Revenue shall add to the tax 25 
per centum of its amount, except that when 
a return is filed after such time and it is 


43 


shown that the failure to file it was due to 
a reasonable cause and not to willful neglect, 
no such addition shall be made to the 
tax. * * * 

Treasury Regulations 62: 

Art. 511. Proof of exemption .—In order 
to establish its exemption, and thus be re¬ 
lieved of the duty of filing returns of income 
and paying the tax, it is necessary that every 
organization claiming exemption, except 
personal service corporations, file an affi¬ 
davit with the collector of the district in 
which it is located, showing the character of 
the organization, the purpose for which it 
was organized, the sources of its income and 
its disposition, whether or not any of its in¬ 
come is credited to surplus or may inure to 
the benefit of any private stockholder or in¬ 
dividual, and in general all facts relating to 
its operations which affect its right to ex¬ 
emption. To such affidavit should be at¬ 
tached a copy of the charter or articles of 
incorporation and by-laws of the organiza¬ 
tion. Upon receipt of the affidavit and other 
papers by the collector, he will injform the 
organization whether or not it is exempt. 
If, however, the collector is in doubt as to the 
taxable status of the organization, he will 
refer the affidavit and accompanying papers 
to the Commissioner for decision. When an 
organization has established its right to ex¬ 
emption, it need not thereafter make a re¬ 
turn of income or any further showing with 
respect to its status under the law, unless it 
changes the character of its organization or 
operations or the purpose for which it was 
originally created. Collectors will keep a 
list of all exempt corporations, to the end 
that they may occasionally inquire into their 
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status and ascertain whether or not they are 
observing the conditions upon which their 
exemption is predicated. Personal service 
corporations are not exempt after December 
31, 1921; see section 218 of the statute and 
articles 336-339. 

Art. 1502. Association. — Associations and 
joint-stock companies include associations, 
common law trusts, and organizations by 
whatever name known, which act or do busi¬ 
ness in an organized capacity, whether cre¬ 
ated under and pursuant to State laws, 
agreements, declarations of trust, or other¬ 
wise, the net income of which, if any, is dis¬ 
tributed or distributable among the members 
or [62 only] shareholders on the basis of 
the capital stock which each holds or, where 
there is no capital stock, on the basis of the 
proportionate share or capital which each 
has or has invested in the business or prop¬ 
erty of the organization. * * * 

Article 1502 of Treasury Regulations 65 and 69, 
and Article 1312 of Treasury Regulations 74 are 
the same as Article 1502 of Treasury Regulations 
62 with the exception above noted. 

Treasurv Regulations 65: 

Art. 511. Proof of exemption .—In order 
to establish its exemption, and thus be re¬ 
lieved of the duty of filing returns of income 
and paying the tax, it is necessary that every 
organization claiming exemption file an af¬ 
fidavit with the collector of the district in 
which it is located, showing the character of 
the organization, the purpose for which it 
was organized, its actual activities, the 
sources of its income and its disposition, 
whether or not any of its income is credited 
to surplus or may inure to the benefit of any 
private shareholder or individual, and in 



general all facts relating to its operations 
which affect its right to exemption. To such 
affidavit should be attached (1) a copy of the 
charter or articles of incorporation, (2) the 
by-laws of the organization, and (3) the lat¬ 
est financial statement showing the assets, 
liabilities, receipts, and disbursements of the 
organization. 

* * * * # 

j 

The collector, upon receipt of the affidavit 
and other papers, will forward them to the 
Commissioner for decision as to whether the 
organization is exempt. 

When an organization has established its 
right to exemption, it need not thereafter 
make a return of income or any further 
showing with respect to its status under the 
law, unless it changes the character of its 
organization or operations or the purpose 
for which it was originally created. Collec¬ 
tors will keep a list of all exempt corpora¬ 
tions, to the end that they may occasionally 
inquire into their status and Ascertain 
whether or not they are observing the condi¬ 
tions upon which their exemption is predi¬ 
cated. 

Article 511 of Treasury Regulations 69 and Ar¬ 
ticle 521 of Treasury Regulations 74 are the same 
as Article 511 of Treasury Regulations 65. 

Art. 1504 (as amended by T. D. 3748, IV-2 
Cumulative Bulletin 7, August 31, 1925): 

Association distinguished from trust .— 
Where trustees merely hold property for the 
collection of the income and its distribution 
among the beneficiaries of the trust; and are 
not engaged, either by themselves or in con¬ 
nection with the beneficiaries, in tl^e carry¬ 
ing on of any business, and the beneficiaries 
have no control over the trust although their 
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consent may be required for the filling of a 
vacancy among the trustees or for a modifi¬ 
cation of the terms of the trust, no asso¬ 
ciation exists, and the trust and the bene¬ 
ficiaries thereof will be subject to tax as 
provided by section 219 and by articles 
341-347. If, however, the beneficiaries have 
positive control over the trust, whether 
through the right periodically to elect 
trustees or otherwise, an association exists 
within the meaning of section 2. Even in 
the absence of any control by the benefici¬ 
aries, where the trustees are not restricted to 
the mere collection of funds and their pay¬ 
ment to the beneficiaries, but are associated 
together with s imil ar or greater powers than 
the directors in a corporation for the pur¬ 
pose of carrying on some business enter¬ 
prise, the trust is an association within the 
meaning of the statute. 

Article 1504 of Treasury Regulations 69 and 74 
are the same as Article 1504 of Regulations 65, as 
amended as aforesaid. Revised Civil Statutes of 
Texas, 1925: 

Akt. 541. 1 Private ba/nks .—It is hereby 
declared to be the public policy of this State 
that no additional private banking institu¬ 
tion or business shall be organized or estab¬ 
lished, and it shall be unlawful for any 
person, association of persons, partnerships 
or trustees acting under any common law 
declaration of trust to hereafter organize 

1 This article was originally enacted in 1923 (Texas Gen¬ 
eral Laws, 1923, at p. 422). It was amended in 1925 (Texas 
General Laws, 1925, at p. 356), and as so amended was incor¬ 
porated in the 1925 Revised Civil Statutes of Texas, said 
revision adding thereto the last sentence of Art. 541 requir¬ 
ing the addition of the word “ unincorporated,” which pro¬ 
vision was originally enacted in 1905 (Laws of Texas, 1905, 
at p. 518). 
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or establish, begin or resume the operation 
of any banking institution or business with¬ 
in this State. It shall be the duty of private 
individuals or firms engaging in the bank¬ 
ing business to use after the name under 
which the business is conducted, the Word in 
parenthesis “unincorporated,” and failure 
to do so shall subject the offender to a pen¬ 
alty of one hundred dollars to be collected in 
the manner provided in Article 491. I (Acts 
1905, S, S., p. 11; Acts 1923, p. 422.) 

Abt. 541a. Advertising .—It shall be un¬ 
lawful for any person, association of per¬ 
sons, partnerships, or any trustee or trustees 
acting under any common law declaration 
of trust, to hereafter use, advertise or put 
forth any sign as a bank, trust company, 
bank and trust company or savings! bank, 
or to in any way solicit or receive business 
as such, or to use as their name or part of 
their name on any sign, advertising or let¬ 
terhead or envelope the word bank, banker, 
banking, banking company, trust, trust com¬ 
pany, bank and trust company, Savings 
bank, savings, or any other term which may 
or might be confused with the name of a 
corporation organized under the general 
provisions of the banking laws of this State. 

Ajrt. 541b. Name .—It shall be unlawful for 
any such person, association of pjersons, 
partnership or any trustee or trustees acting 
under any common law declaration of trust 
to adopt or use any artificial name or busi¬ 
ness title or to use any other than the name 
of the person or one or more of the pjersons, 
or a member or one or more of the members 
of the association of persons or partnership, 
or a member or one or more of the members 
of such common law trust association! in the 
management, conduct or operation of any 
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private banking institution or bank of de¬ 
posit within the State of Texas; provided, 
however, that the provisions of this Act shall 
not apply to any person, association of per¬ 
sons, partnerships or trustees, or trustees 
acting under any common law declaration of 
trust, who, at the time this Act becomes ef¬ 
fective, are actively engaged in the operation 
of any bank, trust company, bank and trust 
company or savings bank within this State, 
nor to any bank which may have been in suc¬ 
cessful operation in this State for twenty 
years and shall have suspended operation 
prior to the passage of this Act, but which 
shall resume operation within twelve months 
after the passage of this Act. The right to 
continue such business of such bank, trust 
company, bank and trust company or sav¬ 
ings bank so engaged, or which shall resume 
business as provided in this Act, or by their 
heirs, legal representatives, assigns and suc¬ 
cessors, is hereby expressly recognized, con¬ 
firmed and fixed. 

Art. 541c. Exception .—The provisions of 
the private bank law shall not apply to any 
person, association of persons, partnerships 
or trustee, or trustees acting under any com¬ 
mon law declaration of trust, who has for a 
period of one year next preceding the date 
that this Act becomes effective, and who, as 
such, in the course of the liquidation of any 
bank or trust company or bank and trust 
company within this State, has acquired the 
assets, or any part thereof, including the 
real estate used as its banking house or place 
of business and has assumed the liabilities, 
or a part thereof, of such liquidation bank or 
trust company or bank and trust company. 
(Acts 1925, p. 356.) 


U. S. GOVERNMENT PRINTING OFFICE: t*>3 



